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In This Issue 





Alfred Schweppe Writes 
Opposing an Administrative Court 


A bill to set up an Administrative 
Court of the United States was intro- 
duced in the Senate last January by 
Senator Patrick McCarran, of Ne- 
vada. A similar bill was introduced 
in the House by Representative 
Celler on May 5. The bills are now 
awaiting committee action. Mr. 
Schweppe discusses the proposal for 
an administrative court, and com- 
ments on the problems and dangers 
involved in the proposal. Senator 
McCarran presented the arguments 
in favor of the bill in the April 
issue of the JouRNAL (35 A.B.A.]. 
379). Mr. Schweppe’s article is a 
well-reasoned reply to the Senator's 
thoughtful remarks. (Page 533.) 


Article Recalls London Meeting 
Twenty-Five Years Ago 


['wenty-five years ago this month, 
500 members of the American Bar 
Association traveled to London 
aboard the S. S. Berengaria for the 
Annual Meeting. Among the distin- 
guished lawyers at that meeting were 
Charles Evans Hughes, then Secre- 
tary of State and President of the 
(Association, Justices George Suther- 
land and Edward T. Sanford, of the 
United States Supreme Court and H. 
W. Taft, brother of the Chief Justice. 
This article was written by one of 
the members who participated in the 
meeting, Eugene H. Angert, a mem- 
ber of the New York and Missouri 
Bars; it was included in a small vol- 
ume, along with several other of his 
works, which was distributed to a 
small group of friends. Mr. Angert 
died in 1929, but this lively and 


vivid account is still as fresh as the 
memories of .he trip to London in 
the minds of those who attended. 
(Page 538.) 


Justice Douglas’ Views on 
Stare Decisis 


The Eighth Annual Benjamin N. 
Cardozo Lecture was delivered by 
Justice William O. Douglas before 
the Association of the Bar of the City 
of New York on April 12, 1949. The 
title of the lecture was “Stare 
Decisis”. In this article we present 
a condensation of the learned Jus- 
tice’s address, with annotations com- 
menting upon it and comparing Mr. 
Justice Douglas’ views on the subject 
with those of present and former 
members of the Court. (Page 541.) 


Sketch of Joseph C. Hutcheson, Jr.: 
Another in Series 


This is another article in our series 
on United States Circuit Chief 
Judges. Its subject is Joseph C. 
Hutcheson, Jr., Chief Judge of the 
United States Court of Appeals for 
the Fifth Circuit. It differs somewhat 
from earlier articles in the series 
since it is an evaluation rather than 
a personal impression of the Judge. 
This account of a warm and colorful 
judge is interesting and readable. 
(Page 546.) 


Carl B. Rix Discusses the Problems of 
Human Rights and International Law 


In an address delivered before the 


Annual Meeting of the American 
Society of International Law, Carl 
B. Rix posed seven questions that 
arise under the Constitution in con- 
nection with the proposed Covenant 
on Human Rights. He points out 
that treaties made by the President 
and adopted by the Senate are the 
supreme law of the land. The pro- 
posed Covenant if ratified by the 
Senate, would take precedence over 
all federal and state laws, including 
state constitutions. He urges careful 
consideration of this possibility be- 
fore the Senate acts 
Covenant. 


upon the 
(Page 551.) 


Is Judicial Review Proper 
in a Democracy? 


The question of whether the Su- 
preme Court should have power to 
declare acts of the legislative branch 
of the Government unconstitutional 
is as old as the Constitution itself, 
In this article, Professor Richard C. 
Baker of Drake University points 
out that judicial legislation is 
essentially undemocratic, and, with 
a Supreme Court which at times 
tends to ignore the doctrine of stare 
decisis, we may be in danger of 
government by a transient majority 
of the people, with only the members 
of the Court to tell us what consti- 
tutes the will of that transient major- 
ity. (Page 555.) 


Five Important New Books Reviewed 
in ‘Books for Lawyers" 


Because of the space devoted to de- 
tails of the Annual Meeting sched- 
uled for September and to reports of 
various important meetings of law- 
yers throughout the country, our 
“Books for Lawyers” department is 
not quite so long as usual. However, 
it contains reviews of five recent 
books that lawyers will find useful 
and informative: Frederick A. Phil- 
brick’s Language and the Law, re- 

(Continued on page V) 
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What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U. S. F. & G. 
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(Continued from page III) 
viewed by Ben W. Palmer, of the 
Minnesota Bar; August Vollmer’s 
Che Criminal, reviewed by Virgil W. 
Peterson of the Chicago Crime Com 
mission; Dean Merton Ferson’s The 
Rational Basis of Contracts and Re- 
lated Problems in Legal Analysis, re- 
viewed by Professor Addison Mueller 
of Yale Law School; Sir Arnold M« 
Nair’s Dr. Johnson and the Law, re- 
viewed by Lester E. Denonn, of the 
New York Bar; and a new book by 
Chief Justice Arthur T. Vanderbilt, 
Men and Measures in the Law. 
(Page 559.) 


First Announcement of Program 
of Annual Meeting 


In this issue appears the first publi- 
cation of the program of the 1949 
\nnual Meeting which will be held 
at St. Louis from September 5 to 
September 9. Among the speakers 
members attending the meeting will 
hear are Gen. Dwight D. Eisenhower; 
The Right Honorable Lord Morton 
of Henryton, member of the Privy 
Council; Stanley H. McCuaig, K. C., 
Immediate Past President of The 
Canadian Bar Association; Fred M. 
Vinson, Chief Justice of the United 
States; and The Honorable Harold 
M. Stephens, Chief Judge of the 
United States Court of Appeals for 
the District of Columbia. The pro- 
gram contains the times these speak- 
ers are scheduled to address the Asso- 
ciation, as well as information about 
the times and places of meetings of 
the Assembly, the House of Dele- 
gates, and the various Sections, Com- 
mittees, and other groups affiliated 
or associated with the American Bar. 
(Page 567.) 


Ross Essay Winner, West Point Award 
Among Other Features 


Announcement of the name of the 
winner of the 1949 Ross Essay Con- 
test is made on page 565, plans for 
the First Conference of Chief Justices 
















to be held at the St. Louis meeting 


are outlined beginning on page 566, 


a report of proceedings of the latest 
meeting of the American Law Insti 
tute begins at page 586, the name of 
the winner of the Association’s an- 
nual award to the cadet ranking first 
in the law course at West Point is 


announced on page 589, a report of 
the meeting of the Section of Inter- 
national and Comparative Law in 
Detroit May 27 appears on page 589, 
and the accomplishments of the 
Sixth Conference of the Inter-Ameri- 
can Bar Association are related be- 


ginning at page 594. 
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The Administrative Court Bill: 


An Analysis 


by Alfred J. Schweppe + of the Washington Bar (Seattle) 





® Senator Patrick McCarran's proposal to set up an Administrative Court of the United 


States is now before the Senate and House Committees on the Judiciary. In the April 


issue of the Journal, Senator McCarran explained the proposal and his reasons for 


sponsoring it in the Congress. Mr. Schweppe believes that an administrative court is 


unnecessary, and might serve as precedent for further dividing and classifying the 


federal judiciary into small tribunals with jurisdiction over narrow, technical fields. 


He sets forth his argument in this well-studied exposition. 





a 
INTRODUCTION 


* On January 27, 1949, S. 684, a bill 
“To improve the administration of 
justice by the creation of an Admin- 
istrative Court of the United States”, 
was introduced by Senator McCarran 
in the Senate of the United States 
and referred to the Committee on 
the Judiciary.. On April 5, 1949, 
there was introduced in the Senate, 
referred to the Committee on the 


does 


Judiciary, and ordered to be printed 


an “AMENDMENT (in the nature of 
a substitute) Intended to be pro- 
posed by Mr. McCarran to the bill 
[S. 684] ....” The amendment does 
not include the enacting clause and 
not include a section which 
provided: “The [proposed] court 
shall have exclusive jurisdiction of 
all cases which, except for this Act, 
would be within the jurisdiction of 
any court of the District of Columbia 
(1) for the judicial review of agency 






















action or (2) for the civil enforce- 
ment of the rules, orders, or investi- 
gative demands of any agency.” This 
was Section 2 (a) of the bill. Its pur- 
pose was to obliterate the jurisdiction 
in administrative agency cases of the 
United States Court of Appeals for 
the District of Columbia Circuit 
and of the United States District 
Court for the District of Columbia, 
although preserving such jurisdic- 
tion in the other circuit and district 
courts.” 

In an article in the AMERICAN BAR 
ASSOCIATION JOURNAL for May, 1949, 
concerning the proposed “Special 
Administrative Court”, Senator Mc- 
Carran said in respect to the amend- 
ment: 

S. 684, the bill I have recently intro- 
duced for the creation of an Adminis 
trative Court, adopts that principle of 





1. See Senator McCarran's supporting remarks, 
January 27, 1949, in 95 Cong. Rec. 573-575; see 
also his article “‘A Needed Reform: A Special 
Administrative Court’’, 35 A.B.A.J. 379; May, 
1949. Senator McCarran in his supporting remarks, 
supra, summarized the bill, as follows: 

. | have sought to devise an Administra- 
tive Court which would be adequate to the 
problem but would not trench unduly upon 
either our regular or specialized courts in their 
essential functions. It has been necessary to 
determine (1) the type of court, (2) its juris- 
diction, (3) its operational procedure, and (4) its 
setting in our appellate system. | should like 
to close this statement with ao few words about 
each of these matters. 

(1) We shall need an Administrative Court of 
several judges. | have proposed that there be 
five judges. They would be appointed in the 
usual fashien except that, because of the 
nature and purpose of the court, the appointees 
should have the special qualification of training 
and experience in administrative as well as 


other law. At the same time, however, it is 
essential that the court should not be made up 
of personnel drawn immediately from the execu- 
tive branch because, among other things, 
appointments so made would require such 
judges to disqualify themselves in many cases 
and would also lead people to feel that such 
a court would be unduly partial to Government 
agencies. Of course the court will measure up 
to its purpose only to the extent that its judges 
measure up to the necessary qualifications 

(2) In the matter of the jurisdiction of the 
court, it seems to me that a simple system will 
not only suffice for immediate purposes but will 
permit growth and adaptation over the coming 
years. | have therefore proposed that the court 
have (a) exclusive jurisdiction over all adminis- 
trative law cases instituted in the District of 
Columbia and (b) permissive jurisdiction, at the 
instance of the private parties involved, with 
respect to such cases instituted elsewhere. But 
in neither situation would the court supersede 
the Court of Claims, the customs and patent 


courts, or the Tax Court. 

(3) The procedure of the court would be of 
two kinds and, for each kind, it would be similar 
to that with which we are all familiar. When 
the court sits as a trial court, it would operate 
like other trial courts—with one or more judges, 
etc. It would also be a reviewing or appellate 
court in the same fashion as other courts—with 
three or more judges sitting in a case. In other 
words, there would be nothing unusual about the 
method and procedure in the court. It might 
operate anywhere in the country, however, 
depending upon the needs of its business as 
time goes on. 

(4) In appropriate cases as required by the 
Constitution, and in any case in which the 
court should fail to afford equal protection to 
the parties before it, appeals could be taken to 
the Supreme Court in the same fashion as in 
other cases in other courts. 

These are the essentials of my proposal. 

2. On May 5 Congressman Emmanuel Celler 


introduced in the House H. R. 4661, for conven- 
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The Administrative Court Bill 


choice except in the District of Colum- 
bia. The bill was drawn that way 
because I thought it fitting that the 
specialized Administrative Court 
should have exclusive administrative 
review jurisdiction in the district of 
its headquarters. With or without 
such a provision, I have no doubt 
that administrative-law cases would 
in most instances be lodged in that 
court. On the other hand, there 
would appear to be no reason why a 
litigant, even in the District of Colum- 
bia, should not have the choice in 
case he should desire to proceed dif- 
ferently. Therefore, I have introduced 
an amendment in the nature of a 
substitute to my Administrative Court 
Bill, under which the principle of 
choice is made uniform, and the pro 
vision granting exclusive jurisdiction 
to the new court is eliminated. 

In view of this statement by Senator 
McCarran it is taken for granted 
that the Senate Bill will, for Com- 
mittee and Floor action, be in the 
amended and this article 
accordingly deals in the text with 
the Bill as so amended. But for con- 
venience the Bill as amended will 
be referred to herein merely as the 
“Bill”. 

Any proposal by Senator McCarran 
is entitled to the most considerate 
thought. Whether we think of such 
distinguished services to the admin- 
istration of justice as his opposition 
to the court-packing bill, or of his 


form, 


ience hereafter referred to as the ‘‘House Bill'’, 
which is identical in form with original S. 684, and 
would, therefore, remove administrative agency 
cases entirely from the District of Columbia circuit 
and district courts, and give exclusive jurisdiction 
in such cases in the District of Columbia to the 
Administrative Court. This bill is now before a 
subcommittee of the House Committee on the Ju 
diciary. 

The provision of the House Bill (Section 2 (a) ) 
obliterating the jurisdiction of the United States 
Court of Appeals for the District of Columbia 
Circuit and the United States District Court for the 
District of Columbia over appeals and enforce- 
ment proceedings from administrative 
would, if the House Bill is made law, be a 
precedent for unequal treatment of the several 
states and localities in respect of federal judicial 
facilities. The United States court of appeals and 
district court in the District of Columbia Circuit 
are courts created under Article Ill of the Con- 
stitution, and they possess therefore powers 
identical With those extended by Congress to the 
other United States courts of appeals and district 
courts, as well as additional pewers local to the 
district. O'Donoghue v. United States, 289 U. S. 
516 (1933). Since the House Bill, if enacted, would 
obliterate jurisdiction over administrative agency 
cases in the United States court of appeals and 
district court in the District of Columbia Circuit, 
but leave jurisdiction over such cases in the other 
United States courts of appeals and district courts, 


agencies 
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effective advocacy of the Adminis- 
trative Procedure Act, or of his many 
other services on the Committee on 
the Judiciary, his performance has 
been outstanding. It is with defer- 
ence, therefore, that his proposal of 
an Administrative Court is subjected 
to the following critical analysis. 

As presently advised, the write? 
believes that the proposed Adminis- 
trative and 


Court is unnecessary 


unwise for the following reasons: 


(1.) 


essentially merely an optional court 


That the creation of what is 


to review administrative agency cases 
is, itself, an that the 
regular federal courts, which remain 


admission 


open to such cases, are competent to 
deal with them adequately; 

(2.) That the judicial function is 
the same whether applied to admin- 
istrative or to nonadministrative 
cases, namely, to review the law and 
the facts to the extent that the latter 
are reviewable; in other words, to 
determine administrative cases and 
controversies in accordance with the 
Constitution and the law of the land 
the same as nonadministrative cases; 
that 
required in administrative cases than 


and no greater expertness is 


in many nonadministrative cases; 


(3.) That it is desirable that 


except at the option of those litigating with the 
agencies and with the permission of the proposed 
administrative court, Congress, in 
House Bill, would be furnishing Article II! judicial 
facilities in one locality different from those in 
the others. Those persons in the District of 
Columbia litigating with the agencies would have 
no access to a United States court of appeals or a 
United States district court; they would be com 
pelled to have recourse to the administrative court 
alone; whereas those in other localities litigating 
with the agencies would have access not only to 
the United States courts of appeals and district 
courts but also, at the option of the litigants and 
with the permission of the administrative court, to 
that court. This may be a legislative precedent 
for further discrimination as between the several 
states and localities in respect of judicia! facilities 
furnished by Congress. The bankruptcy jurisdiction 
may be obliterated in the United States courts in 
New York but not elsewhere, juris 
diction in the United States courts in Georgia, 
but not elsewhere, the criminal jurisdiction in the 
United States courts in Texas, but not elsewhere 
Thus the litigants in the several states and 
localities would be furnished by Congress with 
unequal federal judicial facilities. This raises a 
serious question of policy and perhaps also of 
constitutional law. 

Jurisdiction to review and to enforce agency 
action is conferred upon the United States Court 
of Appeals for the District of Columbia Circuit 
by all of the statutes, 


enacting the 


the diversity 


which confer upon the 





agency rulings be reviewed by regu. 
lar federal courts from the broad 
background of our legal and consti- 
tutional system and the resulting 
detachment, than by a 
specialized administrative court; we 


rather 


do not hesitate, for example, to let 
the federal courts of appeal review 
the the Tax Court, 
which is the largest and, in some 
ways, most technical of the already 
existing special courts; 


decisions of 


(4.) That the improvement of the 
administrative process at the admin- 
istrative level, through the Adminis- 
trative Procedure Act and the rules 
thereunder, renders treatment of 
administrative cases at the judicial 
level even simpler than in the past; 

(5.) That the cost of creating and 
maintaining such an optional court 
would greatly exceed that of proper 
augmentation of the existing per- 
sonnel of the regular federal courts, 
without any corresponding gain in 
the quality of judicial administra- 
tion; and 

(6.) That 


system of courts, one Bar, and one 


the ideal of one 
the 
maximum degree possible, and be 
departed from only for most con- 


that if the 


law should be maintained to 


vincing reasons; and 





other United States courts of appeals jurisdiction 
in respect of agency action; and the statutes 
confer upon the United States District Court for 
the District of Columbia the same jurisdiction in 
respect of agency action as that conferred upon 
the other United States district courts. In the 
revision of the Judicial Code by the 80th Congress 
2d Sess., 1948, the District of Columbia was made 
one of the eleven judicial circuits of the United 
States (28 U. S. C. § 41), and was made also a 
judicial district (28 U. S. C. § 88). In providing in 
Section 2 (a) of the House Bill that the proposed 
administrative court shall have exclusive jurisdiction 
of all cases which except for the Act would be with- 
in the jurisdiction of any court of the District of 
Columbia for the judicial review of agency action 
or for the civil enforcement of the rules, orders 
or investigative demands of any agency—thereby 
if the House Bill were to be enacted, withdrawing 
from the jurisdiction of the United States court 
of appeals and district court in the District of 
Columbia all jurisdiction in such agency cases— 
the House Bill would accomplish congressional 
action in flat conflict with previous congressional 
policy in respect of the jurisdiction of such courts 

It is to be noted, in view of the claimed pur- 
pose of the legislation to accomplish judicial 
expertness in administrative agency cases, that the 
very courts whose jurisdiction in such cases would 
be obliterated by enactment of the House Bill, 
those in the District of Columbia, are those 
which over a long period of years have dealt 
with a large number and variety of such cases 
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rocess Of fragmentation of 


idicial system is carried out fully to 


our 


ovide specialization for each class 
f{ case, no judicial tribunal, except 
he Supreme Court, would remain 
aving a broad perspective’ of the 
aw relating to all of our business 
nd social and governmental activ- 
‘ies and enabled thereby to develop 
yd apply judicial principles con- 
istently in respect of all cases and 
mtroversies of whatever variety. 


bi. 
‘THE SCOPE OF THE BILI 
This Bill would, with certain 


the 
proposed administrative court dis- 
jurisdiction, coordinate 


tated exceptions, confer on 


retionary 
with that of the federal courts other 
than the Supreme Court, in cases 
involving “the judicial review of 
agency action” or involving “the 
civil enforcement of the rules, orders, 
r investigative demands of. any 
wency”; in other words, the Bill 
would create an optional court for 


such purposes, although also pre- 
serving such jurisdiction in the 
circuit and district courts. 

By way of exceptions, the Bill 
xpressly withholds from the pro- 
posed court jurisdiction over the 


following types of cases: 

(a) Those cognizable in the Tax 
Court; 

(b) Those involving an issue of 
tax liability; 

(c) Those cognizable in the Court 
of Customs and Patent Appeals; 

(d) Those involving the grant or 
denial of a patent; 

(e) Those cognizable in the Court 
of Claims; 

(f) Those cognizable in the Cus- 
toms Court; 

(g) Those wherein and _ insofar 
as a money judgment is sought. 


Bu. 
COMMENTS ON THE BILL 


\. IN GENERAL. 

The effect which the creation of the 
proposed court would have on the 
jurisdiction of the federal 
of appeals and the district courts 
over administrative cases, is deter- 


courts 





ore those 
ve dealt 
ch cases 


mined primarily by the terms of 


subsections (a) and (b) of Section 2 
of the Bill. Those subsections provide 
that the proposed court “may” take 
jurisdiction of cases involving 
“judicial review of agency action” 
“the the 
rules, investigative de- 


or civil enforcement of 
orders, or 
mands of any agency”, when such 
cases would be cognizable in federal 
courts other than the Supreme Court. 
It seems clear that the word “may” 
intended to “must”, 


is not mean 


Section 3 of the Bill provides: “In 
any case in which the permission of 
the court is required it may be sought 
by ex parte petition or otherwise as 
the court may provide by rule o1 


instruction.” The subsections re- 
ferred to impose one substantial 
limitation on _ this discretionary 


jurisdiction: that the proposed court 
may take jurisdiction of the cases 


above categorized only at the 
instance of a party other than an 
agency, whether such party be 


plaintiff or defendant. As plaintiff a 
nonagency party could petition the 
proposed court for judicial review of 
either in the - first 
after 


agency action 


instance or commencing the 
case elsewhere, so long as it had not 
progressed to “trial, argument, o1 
submittal for decision”. As defendant 
a nonagency party could petition the 
proposed administrative court to 
assume jurisdiction of enforcement 
proceedings only after they had been 
commenced by an agency elsewhere, 
i.e., in a court of appeals or district 
court, and before they had proceeded 
to trial, argument or submittal for 
decision. 
Section 2 the 


(c) 


agencies themselves to institute in 


empowers 


the proposed court, with its permis- 
the 
the 


sion, “an original action for 


suspension or revocation of 
whole or part of any license other- 
wise subject to revocation by the 
agency”. The limited remedy thus 
conferred appears 


since it may be exercised only in 


to be illusory, 


regard to forms of agency permission, 
“otherwise subject to revocation by 
the agency”. If the agency itself is 
empowered to revoke a license, it is 
not easy to conceive of circumstances 


under which the agency would find 
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Walters Studio 
Alfred J. Schweppe, of Seattle, Wash- 
ington, has been a member of our Asso- 


ciation since 1927. He practices exten- 
sively in the administrative agency field. 
Mr. Schweppe is the author of the 1934 
1938 Federal 
Practice and was a lecturer on adminis- 


and editions of Simkins’ 
trative law at the University of Wash- 


inaton. 


it necessary to resort to the proposed 
the license revoked. 
Further, Section 2 (c) may not be 
construed to authorize an agency to 
the 
invoking the proposed 


court to have 


implement revocation of a 


license by 
court’s jurisdiction to entertain civil 
enforcement proceedings since Sec- 
(Cc) 
with Section 2 (b) which provides 


tion 2 must be read in context 
that jurisdiction of cases involving 
civil enforcement of agency action 
may be taken by the proposed court 
only at the instance of a nonagency 
party. Therefore it seems that the 
remedy conferred by Section 2 (c) 
is no remedy at all and that non- 
agency parties remain in effect the 
sole parties which may invoke the 
jurisdiction of the proposed court 
with respect to cases cognizable in 
federal courts other than the Su- 
preme Court. 

The federal courts of appeals and 
then, would retain 

jurisdiction as it 


district courts, 


unaffected their 
presently exists to entertain in the 
first instance civil enforcement pro- 
ceedings instituted by an agency; 
but once commenced, such proceed- 
ings could be removed before trial 
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to the proposed court, with its 
permission, at the instance of the 
defendant. The federal courts re- 
ferred to would still have jurisdiction 
to entertain judicial review proceed- 
ings, so long as the nonagency party 
chose to commence and leave them 
in such courts. But such proceedings 
could, either in the first instance or 
by removal before trial, argument 
or submittal for decision, be lodged 
in the proposed court, with its 
permission, at the instance of the 
nonagency party. The federal courts 
referred to, having no present juris- 
diction to entertain proceedings to 
revoke a license otherwise revocable 
by the agency, would lose no portion 
of their jurisdiction through Section 
2 (c) of the Bill. 


Since injunction proceedings to 
restrain enforcement of agency 
orders must be deemed to be in the 
nature of “judicial review” proceed- 
ings within the terms of the Bill, 
the above described jurisdictional 
consequences would extend to statu- 
tory three-judge district courts.’ 


It is to be noted that under the 
provisions of the Bill not only would 
the United States courts of appeals 
and the United States district courts 
severally lose jurisdiction over such 
cases as were taken to the proposed 
administrative court 
were removed from 
appeals or 


directly, or 
the courts of 
courts to the 
administrative court, with its permis- 
sion but also 
that the United States courts of ap- 
peals would lose jurisdiction of all 
district court which would 
otherwise be reviewed in the courts 


district 


as above described, 


cases 


of appeals, if such cases were either 
taken directly to the administrative 
court or removed there. 


B. COMMENTs ON SENATOR McCar- 
RAN’S STATEMENT IN THE CONGRES- 
SIONAL RECORD IN SUPPORT OF THE 
BILL. 


The statement in the Congressional 
Record (Senate, Thursday, January 
27, 1949, 95 Cong. Rec. 573-575) 
in support of the Bill, deserves de- 
tailed comment. 


1. It is asserted that “the greatest 
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development of the twentieth cen- 
tury has been the growth of admin- 
istrative agencies and bureaus to do 
what Congress and the courts pre- 
viously did”. 

Comment: It is true that there has 
been a substantial the 
number functions of 
administrative agencies and bureaus. 
Congress has created, in addition to 
the 


sion, which came into existence in 


increase in 


and in the 


Interstate Commerce Commis- 
1887, the Federal Trade Commission, 
the National Labor Relations Board, 
the Securities and Exchange Com- 
mission, the Federal Power Commis- 
Federal 
Commission, the Civil Aeronautics 
Board, Retirement 
Board, the National Railroad Ad- 
justment Board, the United States 
Maritime the 
Atomic Energy Commission. Con-- 


sion, the Communications 


the Railroad 


Commission and 
gress has also given administrative 
authority to the Administrator of 
the Wage and Hour Division of the 
Department of Labor under the 
Fair Act; to the 
Secretary of Agriculture under the 


Labor Standards 


Packers and Stockyards Act, the 
Perishable Commodities Act, the 
Agricultural Adjustment Act, and 
the Sugar Act; and to the Fed- 


eral Security Administrator under 
the Longshoremen’s and Harbor 
Worker’s Compensation Act. (Here- 
inafter these Boards, Commissions 
and Administrators are, for conven- 
referred to as 


ience, sometimes 


agencies.) Undoubtedly there are 
others than those above mentioned. 
It is not true to say, however, that 
these agencies have been authorized 
by Congress to do what Congress 
and the courts previously did. So far 
as Congress is concerned, it still 
enacts its own statutes. Its enact- 
true, 
skeletal form, announcing policies, 
or setting up standards, and leaving 
the agencies to fill in the details of 


the policy declaring statutes by regu- 


ments, it is are often in 


lations, and to apply the congres- 
sionally announced standards. But 
so far as the actual enactment of 
statutes is concerned, Congress can- 








not delegate that function. As 
the courts, it is true that the agenci 
have been given some adjudicatoy 
and quasi-judicial functions in th 






exercise of which they make orde; 
which are not unlike the judgmen: 
of courts. Typical are the reparation 
orders of the Interstate Commer 
Commission, the cease and 
orders of the Federal Trade Com 
the National Labo 
Relations Board, the orders of th 
Federal 
sion granting or denying applica 
for radio-broadcasting cor 
struction permits or licenses, th 
orders of the Interstate Commer 
the Civi 
Board granting 
denying certificates of convenience 
or necessity, and the orders of the 
Securities and Exchange Commis 
sion declaring or refusing to declard 
the nonsubsidiary status of a corpora 
tion under the Public Utility Hold 
ing Company Act of 1935. But it i 


desis 
mission and 


Communications Commis 


tions 


Commission and_ of 


Aeronautics 


not correct to say that the agencies 
have been authorized by Congres 
to do what the courts previous) 
did. The work of the agencies | 
largely regulatory in character. Regu 
lation is not the function of courts 


2. It is asserted that while Con 
gress “still retains its authority t 
empower and to guide, by the 
instructions it writes in the publi 
statutes or the appropriation acts. . 
those instructions have necessaril) 
become more and more general” and 
the “inevitable consequence has 
been that administrative agencies 
have greater and greater latitude \ 





3. The original provision for these courts in the 
Urgent Deficiencies Act of 1913 applied only to 
orders of the Interstate Commerce Commission 
and only to interlocutory injunctions, Act o! 
October 22, 1913, c. 32, 38 Stat. 220. As revised 
in 28 U. S. C. § 2325 (1948), the provision applie: 
to permanent as well as to interlocutory injunc 
tions sought to restrain the enforcement of order: 
of the Commission. Under 47 U. S. C. A. § 402 
(a), the original provision in the Act of 1913 is 
made applicable to injunctive relief against orders 
of the Federal C ications C ission, with 
stipulated exceptions. As bréadened in 28 U. S. C 
§ 2325 (1948), the provision is made applicable 
to orders of the United States Maritime Commis 
sion by 46 U. S. C. A. § 830, and to orders o! 
the Secretary of Agriculture by 7 U. S. C. A. §f 
217 (Packers and Stockyards Act) and 7 U.S.C. A 
§ 499k (Perishable Agricultural Commodities Act) 
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interpret the statutes. . .” written by 


Congress. 


that 
more often in 


Comment: It 
recent 
skeletal than earlier 
Nevertheless under the decisions of 
the Supreme Court, notably Panama 
Refining Company v. Ryan; Amazon 
Petroleum Corporation v. Ryan, 293 
U. S. 388 (1935) ; Schechter Poultry 
Corporation v. United States, 295 U.S. 
190 (1935), the statutes cannot validly 
be couched in such general language 


may be 
Statutes are 


true 


form ones. 


as in effect to delegate legislative 
power to the agencies. It is true, of 
course, that wherever the agencies 
carry into effect the statutes which 
they administer, they are as a matter 
of practical necessity required to 
determine in cases of ambiguity what 
the statutes mean. But it is not 
correct to say that the agencies have 
greater latitude than heretofore in 
respect of statutory interpretation. 
Merely there are, because of chang- 
ing conditions, social and economic, 
requiring them, more regulatory 
statutes creating agencies. But what 
the statutes mean is still ultimately 
a matter for the courts, not the 
agencies, to determine. 


3. It is stated that “In great part 
the courts serve merely as appellate 
agencies designed, or deeming them- 
selves designed, their 
powers only to correct abuses of the 
grossest nature”. 


to exercise 


This 
an inadvertent statement concerning 
the function of the courts. Their 
function in relation to the agencies 
stems from the general function of 
the courts to see to it that the action 
of both individuals and the Govern- 
ment, through its officials, is accord- 
ing to law. The function of the 


Comment: appears to be 


courts is to determine whether or 
not the statutes governing the action 
of the agencies have been lawfully 
enacted, i.e., within the limits of the 
Constitution, what the statutes mean, 
if ambiguous, whether or not the 
agencies have acted within or with- 
out the limitation of the statutes 


defining their duties, and whether 
or not, in dealing with the persons 
subject to their 
agencies have accorded due process 
of law. In determining whether due 


authority, the 


process of law has been accorded, the 
courts determine 
there is 


whether or not 
evidence to 
support the findings of the agencies, 


substantial 


whether or not the ultimate conclu- 
sions of the agencies are reached 
rationally from the findings and 
according to law, and whether or not 
the proceedings of the agencies have 
accorded notice and fair hearing, 
opportunity to introduce evidence, 
right to cross-examination, and right 
to argue to the officer who decides. 
In performing the duties described, 
the courts correct abuses, both great 
and small, provided they affect the 
substantial rights of the parties who 
are subject to the action of the 
agencies. 


4. It is asserted that Congress has 
been “unfair to our judicial system 
in recent years” by demanding “that 


their [the courts’] jurisdiction 
embrace both old and new func- 
tions. ...” and that the new functions 


are “matters of utmost intricacy.” 


somewhat 
inaccurate to state that new func- 


Comment: It seems 
tions have been imposed upon the 
courts. The functions of the courts 
are now what they have always been 
under our system of government— 
to determine in cases and contro- 
versies whether or not the action of 
individuals, persons and _ corpora- 
tions, and of the Government itself 
acting through its officers, is accord- 
ing to the Constitution and the laws, 
and to require that it be so. It is 
that the 
creation of the agencies has added 


true, as indicated above, 


new types of statutes whose consti- 
tutionality and meaning must be 
determined, and has required the 
courts to deal, in 
lawfulness of the 


respect of the 
action of the 


agencies, with new types of subject 
matter. But this is not a novel task 
for the courts. In the 160 years dur- 
ing which the courts have been 
functioning, social and economic 
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conditions and the legislation perti- 
nent thereto have changed time and 
time again. The courts have not 
been at a loss to discharge their 
functions soundly in the face of these 
new conditions and new statutes. 
The question suggested as to the 
competency of the courts to deal 
with the assertedly intricate matters 
involved in administrative agency 
cases is dealt with below. 


5. It is asserted that the ideal of 
one system of courts, one Bar and 
in a sense been 
abandoned in the creation of special 
courts such as the Court of Claims, 
the Court of Customs and Patent 
Appeals and the Tax Court, created 
however, not in derogation of our 
system but in recognition that there 
are some specialties which require 
special courts to protect and foster 
rather than to impair our system 


one law, has 


of government under law; that these 
are special courts only in the sense 
that they confine their attention to 
special subjects; that otherwise their 
methods and judges are like those 
of other courts. 


Comment: This statement appears 
not to recognize that the special 
courts mentioned are legislative 
courts created by Congress to deal 
with matters which could have been 
dealt with either by Congress itself 
or by executive officers or agencies. 
To this effect see Ex parte Bakelite 
Corporation, 279 U.S. 438 (1929) ; 
Williams v. United States, 289 US. 
553 (1933). It is true that in the 
Williams case (and in Pope v. 
United States, 323 U.S. 1 (1944)) it 
is recognized also that the Court of 
Claims judicial power, 
although in the Williams case it was 
held that this was not judicial power 
granted by Article III of the Con- 
stitution but judicial 
tended by Congress in view of its 
authority under other Articles of 
the Constitution. In the Bakelite 
case it is pointed out that the Court 


exercises 


power ex- 


of Claims was created as a special 
tribunal to examine and determine 
claims for money against the United 

(Continued on page 608) 
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The American Bar in London: 





Eye-Witness Account of the 1924 Meeting 


by Eugene H. Angert 


® Eugene H. Angert was born in St. Charles, Missouri, October 21, 1877, and died 
May 2, 1929. He was educated at St. Louis University and Harvard University Law 
School and admitted to the Bars of New York and Missouri in 1899 and 1900, respec- 
tively. Gene Angert radiated charm and friendliness and a bright and lively wit. His 


writings reflected these delightful characteristics. He was one of the select company 


of members of the American Bar Association to attend the Annual Meeting in London 


in July of 1924, just twenty-five years ago. All too soon his brilliant career was cut off 


by his untimely death. 


This paper, an amusing and spirited account of the famous meeting with the Bar 


of Britain, written in his inimitable style, was included in a small volume with several 


other gems from his pen. The book was distributed to a comparatively small group of 


his friends. We are grateful for permission to republish this selection. 





®" I appreciate the honor of being 
invited to address the members of 
your great Association, but I have no 
illusion that there is anything I can 
say to disturb the calm or mar the 
pleasure of this occasion. Your 
president informed me that I might 
select my own subject, so long as I 
confined myself to a brief serious 
discussion of the meeting of the 
American Bar Association in Lon- 
don. Thus restricted in subject- 
matter, limited in time and cramped 
in style, I can think of no better way 
to begin than to mention some of 
the great legal celebrities who were 
there. 

The limited tonnage of the 
Berengaria deterred Chief Justice 
Taft from lending the weight of his 
presence to the occasion, and the 
members of the Bar were deprived 
of the unceasing good humor, the 
jovial spirit and the infectious 
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chuckle of our well-beloved Chief 
Justice. An unfortunate episode in 
Madison Square Garden had, at the 
last moment, unnecessarily prevented 
John W. Davis from joining the 
party. ... I fancy he regrets now that 
he did not go along, when he thinks 
how narrowly he escaped finding 
himself in the same fix as one of my 
friends in St. Louis, who ran for jus- 
tice of the peace; he got two votes, 
and the next day he was arrested for 
repeating! 

But, despite the absence of the 
Chief Justice and the leader of the 
New York Bar, there were gathered 
together from every part of the 
country the greatest assemblage of 
lawyers that had ever taken a trip 
at their clients’ expense, without 
their knowledge. 

There was the President of the 
Association, Secretary Hughes—in 
diplomacy, like a planked shad, open 


and above board; in international 
affairs, like the Venus de Milo, the 
leading figure in disarmament. 

There were Mr. Justice Sanford 
and Mr. Justice Sutherland, two 
souls with but a single thought— 
the thought of living down what 
Mr. Dooley said, that “the Judges 
of our Supreme Court were as fine 
a body of ignorant and irritable old 
gentlemen as were to be found 
anywhere”. 

There was Solicitor General Beck, 
who, in the early days of the war, 
had so ably vindicated the cause of 
the Allies before the bar of public 
opinion that a_ grateful English 
Government had decorated him with 
the Order of the Golden Fleece— 
third class—which he wore on the 
ship with some embarrassment, as 
he was constantly mistaken for the 
chief steward. 

There was George W. Wicker- 
sham, who had filled the position 
of Attorney General of the United 
States in such a manner as to do the 
least harm to the least number, and 
who, contrary to more recent ex- 
ample, had served out his term 
before retiring to New York to 
practice law under a limited partner- 
ship. 

There was his partner, H. W. 
Taft, of whom my friend Johnnie 
Black has well said that he is the 
only man who ever reversed his 
brother, W. H., and who throughout 
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the entire trip practiced the legal 
maxim, “Old men give good advice 
when they can no longer give bad 
example”. 

There was Silas Strawn, who 
enjoys the unique distinction of 
having been denied  unlucrative 
employment by the United States 
Senate because he had a client; like 
the chorus girl who declined the 
suggestion to give her friend a book 
for Christmas, because she already 
had a book. For fear that some 
competitor might, in his absence, 
annex the client, he took him along; 
but when he scanned the list of 
Chicago lawyers on board, he 
realized that he would have run less 
risk of losing the client by leaving 
him behind. 

There was J. Ham Lewis, enjoy- 
ing perhaps the largest practice in 
after-dinner speaking in the country, 
and who, with a modesty worthy of 
a better cause, volunteered to fill 
all of John W. Davis’ speaking 
engagements. 

There was John D. Black, with 
his motto, “Let me sing the songs 
of the nation and I care not who 
breaks its laws’, filling the air on 
every occasion with harmonious 
discords. 

There was Judge Dunn of your 
own great Appellate Court [Illinois], 
fresh from a victory at the polls, 
which recalled to our minds the 
words of the famous _ general, 
“Another such victory and we are 
undone”, and who, unlike some 
jurists, does not, by his career, 
demonstrate that in law, as in base 
ball, when a man fails to make a 
hit they send him to the bench. 

There were many more, equally 
famous, almost as notorious, in the 
party, but I have mentioned enough 
to convince you that, had the ship 
gone down, while the world might 
not have lost much, the remaining 
members of the Bar would have 
profited greatly! 


Sole Topic of Conversation 
Was “What To Wear” 


You might well expect that, in such 
a gathering of great lawyers, there 
would be much discussion of law. 


The American Bar in London 
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American Lawyers Leaving Westminster Hall During 1924 London Meeting 





That was my belief. And in the hope 
that I might mingle on terms ol 
near equality with these leaders of 
the Bar, I had for many months 
given up my days and nights to the 
study of international law and 
Roman jurisprudence—subjects that 
we do not meet face to face more 
than once or twice a month in 
ordinary practice in St. Louis. It 
did not take me long after I was 
on board ship, to discover that I 
was weighted down with useless 
learning. From the time we left the 
weeping thousands upon the dock 
at New York until we were greeted 
at Southampton by the bench and 
Bar of England, Ireland, Scotland 
and Wales, no man on board that 
ship ever discussed, mentioned o1 
hinted at any subject even contin- 
gently connected with the law, There 
was one, and only one, topic of 
conversation, and that was the 
proper dress to wear at the coming 
entertainments in London. 

All day long—on deck, in the 
cabins, in the swimming pool or in 
the barber shop, wherever two or 
more members of the party were 
gathered together—the argument was 
when to wear what. 


Che differences of opinion were 
irreconcilable; the feeling engendered 
was intense. Over the argument 
lifelong friends became bitter 
Partners were divided 
against each other and partnerships 


enemies. 


were dissolved. There were instances, 
unparalleled in the history of the 
American Bar of lawyers saying to 
a judge, before whom they practiced, 
right to his face what they hitherto 
said only behind his back. It looked 
after three days out at sea that 
nothing but “an act of God or the 
public enemy” could prevent riot 
and bloodshed on_ board the 
Berengaria. 

In this state of affairs and on the 
night of the fourth day, the Com- 
mittee on Arrangements was hur- 
riedly called together in the rather 
forlorn hope that in their common 
wisdom they might find some solu- 
tion of the situation which threat- 
ened to break up the party before 
it began. The committee met in the 
bar behind locked doors. Their 
session lasted until daybreak. Out- 
side the bar the other members of 
the Association waited during all 
the long weary hours of the night, 
some silent in prayer, some boisterous 
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The American Bar in London 


in argument, others playing the 


American national game of highball, 
but all straining their ears for some 
sound that might indicate that a 
satisfactory solution had been found. 


Committee Hands Down Its Decision 
en the Proper Garb 

At last, when the morning sun gilded 
the heavens and hope of peaceful 
accomplishment had been almost 
abandoned, the door opened and 
J. Ham Lewis came out and smil- 
ingly announced that rules of dress 
for the London meeting had been 
unanimously adopted by the com- 
mittee, It was a moment as intensely 
charged with dramatic force as when 
Clemenceau emerged from the Hall 
of Mirrors in the Palace of Versailles 
and handed to the waiting world, 
through the correspondents there 
assembled, the final draft of the 
treaty that was to give us, instead 
of Peace Without Victory—Victory 
Without Peace. It was a moment 
fraught with as many hidden possi- 
bilities to unborn millions as when, 
in the early morning hour of that 
historic day of last June, Carter 
Glass threw open the doors of the 
Committee Room at Madison Square 
Garden and gave to the anxious 
Tammanyites the plank in the 
Democratic platform which  de- 
nounced in clear, emphatic and 


unequivocal words—nobody knows 
what! 

The rules were printed and dis- 
tributed the next day. I preserved 
my copy and I read it to you in the 
belief that, even in Chicago, these 
rules of dress may serve as a beacon 
of light to brighten up the way to 
a better and more perfect social day! 


1. At all functions where wine is 
expected to be served, full dress is 
required. Full dress consists of a three- 
piece suit—pants, coat, and vest (in 
England called a waistcoat); white 
tie or, if you have none, the nearest 
to white, tied horizontally, not 
vertically. 

2. All other occasions are informal, 
and at these the vest may be omitted. 
The other two pieces, however, are 
de rigueur. At afternoon teas it is not 
obligatory to wear a hat, but it would 
be well to have something on the hip. 

3. For morning affairs, a silk hat 
and white spats are compulsory. To 
wear anything between them is dis- 
cretionary. 

4. On occasions, where the King is 
present, at the bottom of the invita- 
tion you will find the word 
“decorations”. Decorations may con- 
sist of an Elks pin or fob, made either 
of teeth or horn, a badge of the 
Daughters of the American Revolu- 
tion, school medals won in elocu- 
tionary or other contests, and personal 
adornments of a similar nature. 
Ribbons won in dog, poultry or cattle 
shows are not classed as decorations 
by the rules of Court promulgated 








A Few American Guests at His Majesty's Garden Party, Buckingham Palace, 1924 
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by the Lord Chamberlain under 23 
Victoria 14. 


Share and Share Alike 

the Rule of the Day 

A predominant trait of the Ameri- 
can people is their acquiescence in 
the decision of the proper tribunal, 
no matter how completely it does 
violence to their contentions or 
beliefs. ‘The lawyers on board the 
Berengaria were no exception. No 
sooner had the committee announced 
the correct dress for each occasion, 
than the shouting and the tumult 
died. There was something, after 
all, in knowing just what was ex- 
pected of you, even if you could not 
meet the expectation. Two friends, 
neither of whom was able to fit 
himself out completely for either 
formal or informal parties, soon 
discovered that by pooling their 
wardrobes one of them might 
qualify for each event. I know, and 
you now know, and none knows 
better than the two Judges of the 
Supreme Court, why Mr. Justice 
Sanford was absent from the Lord 
Mayor's dinner when Mr. Justice 
Sutherland responded to a toast, or 
why Mr. Justice Sutherland was 
confined to his room when Mr. 
Justice Sanford stood beside the 
Queen at the Royal Garden Party. 
It furnishes lasting proof of that 
clothes intimacy between the judges 
of our highest court which cannot 
but be deeply gratifying to every 
member of the Bar. 

Fortified by the rules of dress, 
presenting a united tonsorial front, 
we marched off the Berengaria silk- 
hatted, white-spatted, prepared for 
any fate. 

Would I had the time to describe 
to you the entertainment that fol- 
lowed: how we galloped each day 
through an ascending program, 
from luncheons to garden parties, 
from garden parties to teas, from 
teas to dinners, from dinners to 
receptions, from receptions to—well, 
let it go at that—with the official 
rules of dress in our hands, changing 
our costumes in the taxicabs as we 
went along. 

I cannot take time to tell you 

(Continued on page 613) 
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Mr. Justice Douglas on Stare Decisis: 


by Walter P. Armstrong * of the Tennessee Bar (Memphis) 


® This is an annotated condensation, written by a member of the Board of Editors, of 
Mr. Justice Douglas’ recent Cardozo Lecture before the Association of the Bar of the 
City of New York.! The text gives the substance of the lecture. The notes contain com- 
ments upon it and comparisons of the views of Mr. Justice Douglas with those of the 
other incumbent Justices, as well as with those of some of their predecessors. 





* Of intense interest to all who for 
or avocational 
keep themselves current as to the 
pinions of the Supreme Court of 
ihe United States is each Justice's 
philosophy of stare decisis. If one 
nay judge by results, it is in this 
ield that the philosophy of the 
jmembers of the present Court varies 
= from that of their predecessors. 
\s to what that philosophy is many 
iave given their conclusions, de- 
rived from the opinions, concur- 
rences and dissents of the Justices. 
in the opinions, however, categorical 
xpressions of a rationalized phi- 
osophy are rare. The function of 
in opinion is to give the reasons why 
1 Justice cast his vote for a certain 
decision in a particular case, not to 
afford an opportunity for a philo- 
sophical dissertation. The appro- 
priate vehicle for a Justice’s exposi- 
tion of his basic legal philosophy is 
in his extracurricular writing. Here 
it is, rather than in their opinions, 
that some of the Justices have ex- 
pounded or significantly failed to ex- 
pound their views of stare decisis. 
‘These out-of-court expressions fur- 
nish invaluable background mate- 
rial for the understanding of past 


vocational reasons 





decisions as well as for the prediction 
of those of the future.? 

he went on the Court 
Mr. Justice Black categorically an- 
nounced on the floor of the Senate 
that stare decisis has no function in 
constitutional cases. Mr. Justice 
Jackson in an address before the 
American Law Institute declared 
that he could not “believe that any 
person who at all values the judicial 
process or distinguishes its method 
and philosophy from those of the 


Before 








1. ‘Stare Decisis’’, by William O. Douglas. The 
Eighth Annual Benjamin N. Cardozo Lecture de- 
livered before the Association of the Bor of the 
City of New York on April 12, 1949. 4 The Record 
of the Association of the Bar of the City of New 
York 152 (May, 1949). 

2. For an excellent discussion of differing views 
as to the value of stare decisis (formal logic v. 
pragmatic flexible logic) see “‘Dissension in the 
Court: Stare Decisis or ‘Flexible Logic’?’’ By Ben 
W. Palmer. 34 A.B.A.J. 887; October, 1948. 

3. His language was: “No doctrine of stare 
decisis applies to opinions in constitutional inter- 
, pretation."* 

Y 4. Properly this there 


to evaluate statement 


lshould be by way of context an addition: ‘'l never 


have, and | think few lawyers ever have, regarded 
that rule as an absolute. There is no infallibility 
about the makers of precedents. We cannot deny 
to the judicial process capacity for improvement, 
adaptation, and alteration unless we are prepared 
to leave all evolution and progress in the law to 
legislative processes. Unless the assumption is 
substantially true that cases will be disposed of by 
application of known principles and previously 
disclosed courses of reasoning, our common-law 





A Condensation of the Eighth Cardozo Lecture 


and 


abandon 


political legislative process 
or substantially 
impair the rule of stare decisis.”* 
Mr. Justice Frankfurter, in his 
Cardozo Lecture titled “Some Reflec- 
tions on the Reading of Statutes”®, 
with apparent deliberation refrained 
from discussing stare decisis as 


related to the weight to be given to 


would 


prior decisions construing federal 
acts, although this seems clearly to 
have been within the scope of 
his subject. Mr. Justice Rutledge 
touched lightly upon stare decisis in 
his A Declaration of Legal Faith®. 
Mr. Justice Reed (when Solicitor 
General) devoted an address de- 
livered before the Pennsylvania Bar 


Association to its consideration’. 





process would become the most intolerable kind 
of ex post facto judicial law-making. Moderation in 
change is all that makes judicial participation in 
the evolution of the law tolerable.’’ ‘‘Decisional 
Law and Stare Decisis’’, by Mr. Justice Jackson. 
30 A.B.A.J. 334, June, 1944; 19 Conn. Bar J. 2 
(January, 1945). 

5. 2 The Record of the Association of the Bar of 
the City of New York 213 (June, 1947). Mr. Justice 
Frankfurter's most nearly concrete definition of 
his attitude toward stare decisis is in his opinion 
in Helvering v. Hallock, 309 U. S. 106 (1940): ‘We 
recognize that stare decisis embodies an important 
social policy. It represents an element of continuity 
in law, and is rooted in the psychologic need to 
satisfy reasonable expectations." 

6. University of Kansas Press (1947). 

7. “Stare Decisis and Constitutional Law’, 35 
Pa. Bar Assn. Q. 131 (April, 1938). Excerpts will 
indicate the views Mr. Justice Reed then expressed: 
“There must be a balance between adherence to 
the past, adjustment to the present and provision 
for the future. If we cling too closely to precedent, 
we may perpetuate error. Under a changeless law 
we must stagnate, however sound the rule may 
have been at its birth. If we disregard precedent, 
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Mr. Justice Douglas takes it as his 
theme for the eighth Cardozo 
Lecture. His views have an added 
interest derived from the fact that, 
next to Mr. Justice Black, he is 
reputed to feel the least debt to the 
prior decisions of the Court. 

Mr. Justice Douglas arouses ex- 
pectations which he does not entirely 
satisfy. His approach, together with 
much of his discussion, is factual 
and his expression of his own phi- 
losophy of the subject is largely 
parenthetical. Here is no apologia 
pro vita sua. Rather, here is a chart 
of the course of the Court, supple- 
mented by impersonal and personal 
comments. 

Taken for analysis are two periods, 
1860-1890 8 and 1937-1949. The cases 
overruled in each period are 
numbered, described and divided 





we lose the value of the law as a stabilizer of 
human affairs. . . . As has already been indicated, 
the rule of stare decisis is not inflexible even in 
private law. In the constitutional field the rule 
should be most liberally applied, because the court 
must test its conclusions by the organic document, 
rather than precedent; because constitutional 
doubts must be personal and present doubts, not 
those of others; because legislation is often power 
less to overcome questionable constitutional deci- 
sions; and finally because of the extreme difficulty 
in rectifying judicial error by amendment.” 

8. The Justice lists as the most important depar- 
ture from precedent in the first period the Court's 
extension of admiralty jurisdiction to all navigable 
waters, and not merely (as it had previously held) 
to those affected by the ebb and flow of the tide. 
Through an inadvertence of the annotator the 
citation is (Note 9, page 159): ‘The Thomas Jeffer 
son, 10 Wheat. 428 overruling The Genesee Chief, 
12 How. 443."" In fact, The Genesee Chief over- 
ruled The Thomas Jefferson. The opinion in The 
Genesee Chief is one of the best of a great Chief 
Justice. Obviously it was with great reluctance that 
Taney concluded that the earlier doctrine should 
be abandoned. At some length he expressed his 
views on stare decisis—views not entirely in accord 
with those of most of the present Justices—and 
consoled himself by pointing out that the question 
was one of jurisdiction which did not affect prop- 
erty rights. When property riahts were involved he 
avowed his adherence to stare decisis: ‘The case 
of The Thomas Jefferson did not decide any ques- 
tion of property, or lay down any rule by which the 
right of property should be determined. If it had, 
we should have felt ourselves bound to follow it 
notwithstanding the opinion we have expressed. 
For every one would suppose that after the decision 
of this court, in a matter of that kind, he might 
safely enter into contracts, upon the faith that 
rights thus acquired would not be disturbed. In 
such a case, stare decisis is the safe and estab- 
lished rule of judicial policy, and should always 
be adhered to. For if the law, as pronounced by 
the court, ought not to stand, it is in the power 
of the Legislature to amend it.’’ (12 How. 458). 
Nowhere does Taney explicitly say that The Thomas 
Jefferson is overruled. 

Perhaps to Mr. Justice Douglas may be charged 
one factual error. He says (page 167): ‘‘In modern 
times the House of Lords has rarely overruled a 
precedent."’ The implication is that the House of 


542 American Bar Association Journal 
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into three categories: those present- 
ing constitutional questions, those 
construing federal statutes, and 
common law cases. The numerical 
alignment of the Court on_ the 
original and on the overruling 
decision is given. Seventeen cases are 
cited as having been overruled in 
the first era and thirty in the 
second.® 

Most of the lecture is devoted to 
this exegesis. Speaking of the Court 
rather than of or for himself, the 
Justice argues: “Much of the un- 
settling influence of the Court since 
1937 has been in removing from 
constitutional doctrine excrescences 
produced early in the century. The 
tendency has been to return to older 
views of constitutional interpreta- 
tion, and to sanction governmental 
power over social and economic 


Lords has the power to overrule its prior decisions, 
and at times has exercised this power. The House 
of Lords never eo nomine overrules a previous 
decision, and denies that it possesses this power 
This self-denying ordinance is no doubt attributable 
to the ease with which Parliament can restate the 
law. 

In London Street Tramways v. London County 
Council, [1898] A. C. 375, Lord Halsbury, L. C., 
said: ‘‘My Lords, for my own part | am prepared 
to say . . . a decision of this House once given 
upon a point of law is conclusive upon this House 
afterwards, and that it is impossible to raise that 
question again as if it were res integra and could 
be reargued, and so the House be asked to reverse 
its own decision."’ 

9. C. Herman Pritchett, in his The Roosevelt 
Court (The Macmillan Company, 1948), writes that 
from 1937 up to the time he wrete (an earlier final 
date than that selected by Mr. Justice Douglas) 
thirty-two cases (not cited) were overruled. The 
discrepancy is no doubt to be accounted for by 
differing methods of determining when a case is 
overruled. 

10. Page 171. The Justice selects for his most ap 
posite illustration Munn v. Illinois, 94 U. S. 113 
(1877). He accepts Chief Justice Waite's opinion 
for the majority as indicating a broad field within 
which rates may be regulated and as holding that 
rate fixing is purely legislative and immune from 
judicial review. Both of these holdings were eroded 
under the powerful leadership of Justice Field, who 
dissented in Munn vy. IHinois. As to the first hold- 
ing, the Justice declares that the Court has swung 
full circle back to the Munn case, and on the other 
is on the swing, as evidenced by its limitations of 
the doctrine of Smyth v. Ames, 169 U. S. 466 
(1898). As to the second, the Justice seems hopeful 
that the swing, with his help, will eventually be 
completed. 

11. In this class, with a suggestion of disapprov- 
al, the Justice places the cases holding that 
corporations are entitled to the shield of the 
equal protection and due process clauses of the 
Fourteenth Amendment. He points out that Woods, 
when a circuit judge, held that corporations did 
not come within the purview of the equal protec- 
tion clause. Insurance Co. v. New Orleans, | 
Woods 85 (1870). Sixteen years later, when the 
question came before the Supreme Court (Woods 
then being a Justice), Chief Justice Waite stated 
that the Court did not care to hear the question 


affairs which the Court beginning in 
the ’80’s and particularly in th 
preceding ten to thirty years had 
denied.’’!° 

Other reasons given for overruling 
earlier cases are that they wer 
poorly presented and inadequately 
considered ™ and that they were no 
longer in accord with the spirit oj 
the times. 


Mr. Justice Douglas suggests that 
to be considered in arriving at the 
attitude of the Court toward star 
decisis is its technique in dealing 
with the subject. Formerly the Cour 
preferred to seem to adhere to 
precedents while actually departing 
from them.!* Only in recent year 
has the practice of expressly over 
ruling them become usual. As Mr 
Justice Douglas insists, this is the 


argued because all the Justices agreed that cor 
porations were entitled to this protection: Santo 
Clara Co. v. Southern Pac. R. R., 118 U. S. 394 
(1886). Soon thereafter the same constitutiona 
doctrine was extended to the due process clause 
Minneapolis R. v. Beckwith, 129 U. S. 26 (1889 

Since the delivery of this lecture Mr. Justice 
Douglas (on the next to last opinion day of the 
1948 term) formally recorded this view in almos 
the exact words he used before the Association 
of the Bar, in an opinion which emphasizes the 
affinity of his and Mr. Justice Black's attitudes on 
stare decisis, and sharply contrasts their concept 
with those of the majerity of the Court. In Whee 
ing Steel Corp. v. Glander (decided June 20, 1949 
Mr. Justice Douglas in a dissent (concurred 
only by Mr. Justice Black) insisted that a corpore 
tion is not a ‘‘person’’ within the language and 
meaning of the Fourteenth Amendment, and 
therefore not protected by the ‘‘eaval protection 
or the ‘‘due process’’ clause. He conceded tho! 
since 1886 the Court had held otherwise, bu! 
insisted that there was no “‘history, logic o 
reason’ behind such declaration. Mr. Justice Jack 
son, after writing for the Court, filed an individue 
reply (an unusual procedure) te the dissent, poin! 
ing out thet this view if adopted would resu 
in the overruling @f a long line of cases acquiesced 
in for sixty-three years. He stated that Mr. Justice 
Douglas (unlike Mr. Justice Black) had not availed 
himself of previous opportunities to express th 
view. He added that when Mr. Justice Black, 
Connecticut General Life Ins. Co. v. Johnson, 303 
U.S. 77 (1938), opposed the ‘'person’’ theory fo 
corporations, “‘that challenge did not commend 
itself even to such consistent liberals as Mr. Justice 
Brandeis and Mr. Justice Stone’. 

12. Even those who disagree with Mr. Justice 
Douglas’ view as to the weight to be accordeé 
stare decisis must admire his frankness in suggesting 
how his views should be implemented. He reject 
what Bentham described as Blackstone's ‘‘childis! 
fiction’’ that judges merely declare the law anc 
agrees that in unprovided for cases they creak 
it. The gradual eresion of precedents he consider 
as more unsettling than their direct overruling. !1 
this connection, as elsewhere, the Justice relie 
heavily upon Judge Jerome Frank's Law and th 
Modern Mind. Judge Frank's most convincing 
illustration is his discussion of the way in whic 
White attempted to convince himself that th 
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course of candor.!3 Moreover, it is, 
as he points out, helpful for the 
Court, when it expressly overrules 
a decision, also expressly to enounce 
that named cases of the same genus 
are overruled although this may not 
be necessary to the decision. 
Regardless of all this, the fact 
remains that the present Court seems 
to feel itself 
decisis than had any of its predeces- 


less bound by stare 


sors. Even Holmes,!4 when he had 


once dissented, was inclined to 


acquiesce in the prior decision of 
which originally he had disapproved. 

In this connection it is to be noted 
that the Justices who in their private 
practice had to advise clients with 


Court had not jettisoned earlier eases when it 
read the rule of reason into the Sherman Act 
law and the Modern Mind (6th printing 1949) 
page 22 et seq. There was never a more gigantic 
udicial explainable, perhaps, by White's 
devotion to the theory of stare decisis. Cf. 
Pollock v. Farmers’ Loan and Trust Co., 157 U. S$ 
429 (1895). Cf. Review of Goodhart's English 
Contributions to the Philosophy of Law, by Arm 
strong, 33 A.B.A.J.; June, 1949. 

13. Mr. Pritchett refers to the present practice 
os exhibiting the corpus delicti (The Roosevelt 
Court 56). He also (ibid. at 54-56) discusses the 
three ways in which a precedent may be disposed 
of: (1) ignored, (2) distinguished, (3) expressly 
overruled. His consideration (ibid. at 53-70) of the 
attitede of the present Court toward stare decisis 
is informative and acute. 

14. In the per curiam opinion in Murphy yv 
Sardell, 269 U. S. 530 (1925) is the statement 

Mr. Justice Holmes requests that it be stated 
that his concurrence is solely upon the ground 
that he regards himself bound by the decision in 
Adkins v. Children’s Hospital.'" In a note in his 
Pennsylvania Bar Association address Mr. Justice 
Reed says: ‘‘Justices Holmes and McReynolds dis 
sented in Panhandle Oil Co. v 277 U. S 
218, but joined the majority in Indian Motorcycle 
Co. v. United States, 283 U. S. 570; Mr 
Holmes expressly concurred on the ground that 
he regarded the Panhandle case ‘as controlling in 
principle’ (page 579). In St. Joseph Stockyards Co 
v. United States, 298 U. S. 38, the Court reaffirmed 
the doctrine that Article III [sic] courts had a 
constitutional duty to re-examine ‘constitutional 
facts’ in review of administrative proceedings. Mr 
Justice Stone and Mr. Justice Cardozo said (page 
93-94): ‘“‘We think the opinion of Mr. Justice 
Brandeis states the law as it ought to be, though 
we appreciate the weight of precedent that has 
now accumulated against it. If the opinion of the 
Court did no more than accept these precedents 
and follow them, we might be moved to acquies 
cence. More, however, has been attempted. The 
opinion re-examines the foundations of the rule 
thot it declares, and finds them to be firm and 
true. We will not go so far. The doctrine of stare 
decisis, however appropriate and even necessary 
at times, has only a limited application in the field 
of constitutional law. See the cases collected by 
Brandeis, J., dissenting, in Burnet v. Coronado Oil 


hoax, 


Knox 


Justice 


& Gas Co., 285 U. S. 393, 407, 408. If the chal 
lenged doctrine is to be reconsidered, we are 
unwilling to approve it." Three of the Justices 


vigorously dissented from the decision of the Court 


in United States v. Butler, 297 U. S. 1, holding 
the A.A.A. unconstitutional. Yet the decision in 
Rickert Rice Mills, Inc. v 297 U. S. 110 
directing the refund of taxes paid into court pend- 


Fontenot 


large property interests have been 


the strongest adherents to. stare 
decisis'® and former legislators and 
schoolmen are least influenced by it. 

To many practicing lawyers the 
most interesting phase of the Justice's 
discussion of the Court will be of its 
use of discretionary certiorari to 
enforce its trend and to bring the 
lower courts into line.’® Presently the 
Court finds three desirable fields in 
which to make its “trend” unmistak 
able. The first two concern criminal 
cases: the use of “the third degree” 
and the right to counsel. The third 


will suffice for illustration. “There 


has been’, says Mr. Justice Douglas, 
Federal 


“increasing attention to 


the A.A.A., was 


the four dissenting 


ing decision as to the validity of 
unanimous. On the other hand 
justices in the private bond gold clause decision, 
Baltimore & Olio R. R., 294 U. S. 240, 


Norman v S 
continued their dissent in Holyoke Power Co. v 


' » © 


American Writing Paper Co., 300 U. S. 325, the 
private agreement gold bullion case 

Justice Brandeis out that stare 
decisis is not 
but simply a rule of policy 
the wise policy Dissenting in Burnet v. 
Coronado Oil & Gas Co., 285 U. S. 393 (1932) 
He added 
eral Constitution 
lative action is practically impossible, this Court 
has often overruled its ear! The Court 
bows to the lessons of experience and the force 


recognizing that the process 


once 





a universal, inexorable command’ 


and usually, he added, 


however: ‘‘In cases involving the Fed 
where correction through legis 
er decisions 


of better reasoning 


of trial ond error so fruitful the physica 
sciences, is appropriate also the judicial func 
tion.’" Moreover, he noted that the decision in the 


previous case may ‘have been rendered upon an 
nadequate presentation of then existing 
but the conditions may have changed meanwhile 

Moreover, the 
earlier decision may 
prevailing views as to economic or social policy 
which 


nvolving 


conaitions 


judgment of the Court in the 
have been influenced by 


been abandoned. In cases 


constitutional issues of the character 


have since 


discussed, this Court must n order to reach 


sound conclusions, feel free to bring its opinions 


nto agreement with experience and with facts 
newly ascertained.’' 
A memory which is tenacious but not photo 


graphic enables me to recall, but not to supply 
the citation for, Chief Justice Taft's statement that 
t is as necessary for the law to be certain as 
is for it to be sound. Perhaps one should add 
Justice Clarke's dictum in Rosen v. United States 
245 U.S. 467 (1918), that ‘‘the dead hand of the 
common law’ should not always govern. Justice 
Holmes in 1873 wrote of precedents: ‘We believe 
about the best 
thing in our whole system of law'’. 7 Am. L. Rev 
579. But in 1897 he felt that ‘‘it is revolting to 
have no better reason for a rule of law than that 
it was laid down in the time of Henry IV’’. 10 
Harv. L. Rev. 469. Justice Cardozo wrote What 
was ruled or next to enough 
according to the wisdom of its day. The light of a 
Paradoxes of 


the weight attached to them 


ruled was well 


new day has set it forth as folly 


Legal Science, page 63. Nature of the Judicio 
Process, page 150 
15. Cf. Butler, who was a leader of the 


Minnesota Bar, in Railroad Commission v. Pacif 

Gas & Electric Co., 302 U.S. 388 (1938 | cannot 
refrain from protesting against the Court's refusal 
to deal with the case disclosed by the record and 
reasonably to adhere to principles that have beer 


Mr. Justice Douglas on Stare Decisis 


Employer Liability Act cases that an 


indifferent or unfriendly attitude 
had permeated with a philosophy 
hostile to that reflected in the legisla- 
I know 


first explanation made by any Justice 


tion.” So far as this is the 


of the frequency with which 
certiorari has been granted in this 
type of case when a lower court has 
denied recovery by an employee. As 
Mr. Justice 


senting Justices have pointed out, 


Jackson and other dis 


many of these cases in_- which 
certiorari has been granted involve 
no question of law but merely de 
mand the application of settled rules 


to factual situations.!? 





jht to be sufficiently 





od. Our dec sions 


definite and permanent to enable 





ounsel usefully 


to advise clients. Gene speaking, at ‘east 
our decisions yeste y ou to be the law 
of today 

Mr. Justice Roberts (to give him the title which 
ne relinquished by resignation) was before his 


ppointment to the bench, and is now one of the 


eaders of the Philadelphia Bar. His comments upon 
sis are too recent and too vividly phrased 
to have been forgotten Southern 
S. S. Co., 321 U.S. 96 (1944) he said The 
tendency to disregard precedents in the decision 


stare de 


In Mahnich v 


like the present has become so strong in 
to shake confi 


of cases 
this court of late as, in my view 
dence in the consistency of decision and leave 


the courts below on an uncharted sea of doubt and 


jifficulty without any confidence that whot was 
said yesterday will hold good tomorrow . He used 
even more vivid language in Smith v. Allwright 


1944) 


instant 


321 U.S. 649 The reason for my concern 
s that the decision 
announced about nine years ago 
adjudications of this tribunal into the same class 
this day 
same opinion he said of 
t seems to 


overruling that 
tends to bring 
as a restricted railroad ticket, good for 
and train only n this 


the overruling of cases: ‘‘This tendency, 


me na sfes an ntolerance for what those who 
have composed this court n the past have 
onscientiously and deliberately concluded, and 
nvolves assumption that knowledge and 


wisdom reside in us which was denied to our 





predecessors He added have no assurance 
n view of current decisions, that the opinion 

nounced today may not shortly be repudiated 
and overruled by justices who deem they have 
new light on the subject 


146. In his American Law Institute address, Mr 
this practice "The 
take hold of 


wrong or any 


deprecated 


great to 


Justice Jacks 
temptation to judges is 
them as 
question that is interesting, even if not of general 
ce'’. 30 A.B.A.J. 334; June, 1944. Recently 
Justice Jackson has 


ny result that strikes 


mport 





a dissenting opinion Mr 
expressed this idea 


with some w urmth, again 
lkerson McCarthy, 336 U.S. 53, decided 
anuary 31, 1949 
17. Cf. Wilkerson v. McCarthy, supra note 16 
vender v. K 327 U.S. 645 (1946): Lillie v 
Thompsor 332 U.S. 459 (1947); Anderson v 
Atchison, T. & S. F., 333 U.S. 821 (1948) 
have a vivid recollection of an opinion day 
xt which | was present many years ago. Justice 


Holmes announced the action of the Court on an 
employers 


Tel: ation for 
pp > °o 


dedtioans an on 
ability case. | shall never forget his accent and 
“We 
have endeavored to make it perfectly clear thot 


ample facilities are afforded in the State and in 


or the scorn with which he said 


ntonation 
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It is not an overstatement to say 
that the Court in this field has gone 
farther than ever before to enforce 
its attitude on the lower courts— 
state and federal. 

Even more interesting than Mr. 
Justice Douglas’ comments upon 
the present Court are his incidental 
expressions and intimations of his 
personal philosophy of stare decisis. 
It is perhaps accurate to accept as 
his text the statement: ‘‘It is, I think, 
a healthy practice (too infrequently 
followed) for a court to reexamine 
its own doctrine. Legislative correc- 
tion of judicial errors is often difficult 
to effect. Moreover, responsible 
government should entail the un- 
doing of wrongs committed by the 
department in question. That course 
is faithful to democratic traditions.” 

There is an admission that in the 
determination of private rights some 
respect should be paid to stare 
decisis, and a sympathetic reference 
to the inherent justice of adhering 
to an established rule in the case 
being decided while announcing 
that it will in the future be aban- 
doned—the prospective overruling 
of cases.}8 

When he comes to a consideration 
of the classes of cases with which 
the Court of which he is a member 
is likely to be concerned, the Justice 
is far less tolerant of stare decisis. 
Cases incorrectly construing federal 
statutes he considers “derelicts” in 


Mr. Justice Douglas on Stare Decisis 


the stream of the law to be scuttled 
by the Court that created them.!® 
Apparently he gives no weight to the 
view that congressional acquiescence 
in Court construction is some evi- 
dence of its correctitude.?° 

While Mr. Justice Douglas once 
stated in a constitutional case that 
a precedent “formulated after ma- 
ture consideration should be good 
for more than one day” ®!, he does 
not seem inclined greatly to extend 
this period of effectiveness. Indeed, 
although he does not expressly so 
state, it is a fair deduction from what 
he does say that stare decisis has no 
application in constitutional cases. 
He does declare that each new 
Justice has the duty to declare his 
personal views. Moreagver, he adds 
that ordinarily this does not result 
in a sudden change of trend. He 
admits that when new Justices be- 
come a majority, a decade may be 
required for settling the law.?? 

It would be unfair to suggest that 
Mr. Justice Douglas ignores the 
precedents decided by his predeces- 
sors. He demonstrates that he is 
thoroughly informed about and 
keenly conscious of them. He does 
not expressly describe the réle they 
play in his philosophy of constitu- 
tional law. Obviously he does not 
accept them as binding. Apparently 
he gives to them far less weight than 
a state court gives to a common law 





the lower Federal courts for dealing with these 
cases. Therefore we propose to dispose of them 
in a summary way. Petition denied’’. 

18. Cf. Cardozo's Selected Writings, page 35, 
approving the suggestion first advanced by John 
H. Wigmore in what Cardozo called ‘‘his sugges- 
tive little book ‘The Problems of Law''’. Mr. 
Justice Douglas in this connection cites with 
approval Great Northern R. R. v. Sunburst Oil & 
Ref. Co., 287 U.S. 358 (1932) and Aero Spork 
Plug Co. v. B. G. Corporation, 130 F. (2d) 290 
(1942). 

These views as to the common law, coming as 
they do from a Justice of the Supreme Court, are 
still interesting although no longer, as formerly, 
of transcendent importance. After announcing its 
decision in Erie Railroad v. Tompkins, 304 U.S 
64 (1938), the Supreme Court bowed out as oa 
common law court. In the future the few common 
law cases that may reach it from the District of 
Columbia courts and that may involve law appli 
cable in federal reservations or incidental to 
federal questions (Cf. Clearfield Trust Co. v. 
United States, 318 U.S. 363 (1942), and Francis v. 
Southern Pac. R. &., 333 U.S. 445 (1948) ) are 
not likely to be sufficient in number or importance 
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to give it an opportunity to make any measurable 
contribution to the development of the common 
law. 

19. In United States v. South Buffalo, etc., 333 
U.S. 771 (1948), Mr. Justice Rutledge disagreed 
with the majority holding that when a federal act 
had been construed and Congress had failed to 
disapprove the construction, this was some evi 
dence of agreement. In a dissenting opinion 
(concurred in by Mr. Justice Black, Mr. Justice 
Douglas and Mr. Justice Murphy) Mr. Justice 
Rutledge characterized this concept as ‘‘saddling”’ 
Congress with the duty of correcting the errors of 
the Court. 

20. Recently Morris Ernst suggested that there 
should be a standing joint committee which should 
alert Congress to Court construction of federal 
statutes. Perhaps there could be an act providing 
that failure to condemn by statute or joint resolu- 
tion the construction of an act would be evidence 
of Congress’ acceptance of the construction of the 
act as correct. This would be akin to the act 
authorizing the Federal Rules of Civil Procedure, 
28 U.S.C. §§ 723(b), 723(c). The Rules were filed 
with Congress and became effective by congres- 
sional inaction. Mr. Justice Douglas seems to 


case from another state or from 
England. With some allowance for a 
margin of error perhaps an analogy 
to his attitude is that of a member of 
the British House of Commons who 
is called upon to vote upon a party 
measure inconsistent with previous 
British constitutional conceptions. 
[he prior practice has no binding 
force because Parliament—indeed, 
the House of Commons—is omnip 
otent. The real problem is to deter- 
mine how far public opinion will 
support the new departure.*3 

Possibly more analogous to the 
attitude of Mr. Justice Douglas is 
that of a civil law judge’s adminis- 
tering a code who “measures the 
decisions of his predecessors against 
the document which they were 
interpreting. However high the 
authority of the prior decisions they 
remain inferior to the law itself.’?4 

In connection with his criticism of 
some of the earlier cases which 
assumed without discussion certain 
principles of constitutional law, Mr. 
Justice Douglas persuasively de- 
fends the current practice of freely 
indulging in concurring and dissent- 
ing opinions, insisting that “the 
democratic way is for each Justice 
to state his individual view. It may 
be suggested that in some appro- 
priate case each Justice in a concur- 
ring or dissenting opinion might 
give an exposition of his philosophy 
of stare decisis. 





prefer to have the Court explore the mind of 
Congress rather than for Congress to express 
itself. 

21. Screws v. United States, 325 U.S. 91 (1945). 

22. This is fortified by the fact that the Justice 
takes direct issue with the statement of Hughes 
(The Supreme Court of the United States, page 
52) that the overruling of Hepburn v. Griswold, 
8 Wall. 603 (U.S. 1870), by the Legal Tender 
Cases, 12 Wall. 457 (U.S. 1871), impaired the 
prestige of the Court. 

Cf. "Was the Supreme Court Packed by Presi- 
dent Grant?'’ By Sidney Ratner. 50 Pol. Sci. Q. 
343 (September, 1935). This is an excellent judicial 
discussion (the best, so far as | know) of this 
episode. See also ‘Neglected Evidence on an 
Old Controversy: Bronson v. Rodes as a Forecast 
of Hepburn v. Griswold'’. By B. Smith. 34 Am. 
Hist. Rev. 532 (April, 1929). 

23. The difference is that eventually the House 
of Commons member must face the electorate, 
while a Justice of the Supreme Court is spared 
this ordeal. 

24. The quotation is from Mr. Justice Reed's 
address to the Pennsylvania Bar Association. 
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LONDON LETTER 


H. A. C. Sturgess * Librarian and Keeper of the Records, Middle Temple 


Serjeant Sullivan, K.C. 

= As a result of Eire’s change to a 
republic, Serjeant Sullivan, King’s 
Counsel and a Bencher of the Middle 
Temple, holds the view that he is 
now an alien, that Eire is now a 
foreign state and that all Southern 
Irishmen are aliens. As such he is 
disqualified from being a King’s 
Counsel and carmot possibly be His 
Majesty’s Serjeant-at-Law. He _ has 
ceased to practice at the Bar in 
England and has resigned from sev- 
eral professional committees upon 
which he served, as well as from the 
chairmanship of a district committee 
on income tax. He will remain a 
Bencher of the Middle Temple and 
will continue his tenancy of cham- 
bers in the Temple as, he says, he is 
still an Irish lawyer. Serjeant Alex- 
ander Martin Sullivan was born in 
1871, and is the second son of Alex- 
ander Martin Sullivan, M. P., of 
Bantry. He was educated at Usher, 
Belvedere and University College, 
Dublin. He was called to the Irish 
Bar in Trinity term, 1892, and was 
appointed an Irish K. C. in 1908. He 
was admitted a student of the Middle 
Temple on April 2, 1899, called to 
the Bar on November 17, 1899, 
and was appointed an English King’s 
Counsel in 1919. He was the last 
King’s Serjeant in Ireland to be ap- 
pointed in 1920. He was called to 
the Bench of the Middle Temple on 
November 19, 1925; appointed Au- 
tum Reader in 1936, and Treasurer 
in 1944. In spite of Ministerial 
statements to the contrary he is firm- 
ly of opinion that nationals of Eire 
are aliens in this country and that 
the. government cannot alter the 
effect of existing statutes without 
further legislation. Pending such new 
legislation he holds that Irishmen 
are debarred from sitting in the 
English Parliament and, if any M. P., 


born in Southern Ireland, so sits he 
may be sued for heavy penalties. 


Long Service to the Bar 


Mr. R. A. Riches, 
entered on his fifty-fifth year of serv- 


who recently 


ice in the Bar Library at the Royal 
Courts of: Justice, thus began a com- 
bined family service of father and 
son of one hundred years. His fa- 
ther Mr. Robert Riches, 
pointed Librarian of the Chancery 
Library at Westminster, by Sir James 
Hannen, the first President of the 
Probate, Divorce and Admiralty Di- 
vision of the High Court of Justice. 
On the opening of the Royal Courts 
of Justice in the Strand the Chan- 
cery Library was transferred there, 


was ap- 


and is now known as the Probate 
Court Library. In 1884 Mr. Robert 
Riches was appointed Librarian of 
the newly-established Bar Library 
and, on his retirement in 1917, he 
was succeeded by his son, Mr. R. A. 
Riches, who had been his assistant 
since 1894. 

Another record of 
service to the law is to be found in 


remarkable 


the annals of the Middle Temple. 
John Ing, who was the senior library 
porter of that Inn died on June 28, 
1933. Representatives of his family 
the service of the 
Inn for an uninterrupted period of 
105 years, and their united service 
amounted to more than 159 years. 
John Ing’s great-grandfather was ap- 
pointed under-porter in 1828, and 
later became head porter, retiring 
in 1858 after thirty years’ service. 
His grandfather, appointed in 1838, 
served in the Library for thirty-nine 


have been in 


years, and his father, appointed in 
1861, occupied the same post for 
thirty-five years. John Ing himself 
easily surpassed the other members 
of his family in length of service, 


having completed fifty-five years and 

































four months at the time of his death. 
On the occasion of his completing 
fifty years’ service the Benchers ol 
the Inn presented him with a gold 
watch, suitably inscribed, together 
with a cheque for £100. 


Reopening of the 
Middle Temple Hall 


So much progress has now been 
made in repairing the Middle 
Temple Hall that Her Majesty, 


Queen Elizabeth, who is Treasurer 
of the Inn, has consented to reopen 
the Hall of that Society on July 6, 
1949. It is intended that there shall 
be an afternoon party in the Hall and 
Garden on the occasion from 3:30 
to 6:30 P.M. In addition to the 
Masters of the Bench of the Middle 
Temple and their ladies, there will 
be a number of guests. It has been 
decided that Barristers of the Inn 
may apply for tickets for themselves 
and one lady, while students may 
have tickets for themselves only. 
In the event of applications exceed- 
ing the accommodation available 
a ballot will be held and the tickets 
awarded to those who are successful 
therein. The Minstrels’ Gallery in 
the Hall has been reconstructed and 
it is expected that a large part of 
the Screen will be in position on the 
opening day. Work on this screen 
has won unstinted praise from all 
who have been privileged to see it. 
Small pieces, which had been broken 
off and lost have been supplied 
and carved to match corresponding 
pieces. In one case three fingers of 
one of the figures depicted on the 
screen have been replaced so expertly 
that, when the whole is treated with 
varnish, it will be impossible to 
detect which parts are original and 
which are additions. 


Inner Temple Library 
No. 1 King’s Bench Walk, which 
was completely destroyed in 1941, is 
the first building in the Temple to 
be entirely reconstructed. The inten- 
tion was, at first, to rebuild only the 
basement and the first floor, which 
form an addition to the 
(Continued on page 591) 


were to 
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Joseph C. Hutcheson, Jr.: 





Chief Judge, Fifth Circuit Court of Appeals 


® This is a continuation of our series of articles on United States Circuit Chief Judges. 
For the Fifth Circuit, Judge Samuel H. Sibley was originally included. (See 33 A.B.A.J. 
310; April, 1947.) On October 6, 1947, Judge Sibley requested to be relieved of his 
administrative duties and Judge Hutcheson became Chief Judge. 

This sketch differs from those which have preceded it in some respects. It does not 
repeat the full description of the work of the circuit which was included in the sketch 
of Judge Sibley. It is far longer than any of our previous articles because it is not a 
personal impression but an evaluation of Judge Hutcheson. 





® It is singularly appropriate that 
Joseph C. Hutcheson, Jr., should be 
Chief Judge of the Court of Appeals 
for the Fifth Circuit. This, one of the 
most extensive of the circuits, is the 
only one which includes both the 
South and the West. His father, 
Capt. Joseph C. Hutcheson, C.S.A., 
was a Virginian who moved to Texas 
in 1867. The Judge is a native 
Texan! who went back to Virginia 
for his academic education, which he 
received at “The University”. For his 
law Judge Hutcheson returned to 
Texas and became valedictorian of 
his class at the law school of the state 
university. Moreover, Tennessee has 
some claim upon him, for he has 
spent many summers on Signal 
Mountain, at Chattanooga, where 
North and South met. Add to this 
the fact that the Judge’s ancestry is 
Scotch-Irish and you get an idea of 
what to expect. 

If you first saw him at Simpson’s- 
on-the-Strand you would wonder why 
any blue-eyed, fair-complexioned, 
sandy-haired Scot would indulge in 
such unwonted extravagance south 
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of the Tweed. If you glimpsed him 
in the lobby of the Mayflower in 
Washington you would guess that 
his ancestors came over before the 
immigrant ships were freighted with 
Southern Europeans. If you met 
him in the rotunda of “The Univer- 
sity’ you would take him for a 
Scotch-Irish alumnus from the Valley. 
If you talked with him in Houston 
and there was, in his soft Southern 
accent, a distinctive slurring of his 
R’s when he used “guard” or “card”, 
you would know that you could trace 
his immediate ancestry to Virginia. 

One must know Judge Hutche- 
son’s father, from whom by heredity 
and association he derived many of 
his qualities, to understand the 
Judge. Captain Hutcheson was a 
Southern gentleman of the old 
school. He never quite accepted the 
free manners of the West. He did 
not relish “the jocose insults that 
are the wit of Main Street”. He had 
great forensic ability and delighted 
in. the give and take of trials—so 
much so that he voluntarily retired 
from Congress to resume his practice. 


Today many Texans admire the 
Judge because they see in him the 
traits of his father. 


Spent Seventeen Years 
in Practice 
Judge Hutcheson entered his father’s 
office as soon as he was admitted to 
the Bar. The association proved to 
be an uncommonly successful father- 
and-son partnership. Judge Hutche- 
son spent seventeen years in full prac- 
tice of the law. After a brief service 
as City Solicitor of Houston he was 
in 1917 elected Mayor of that city. 
This was during the war years, and 
there was a large army camp at Hous- 
ton and the city as a deep-water port 
was going through a great develop 
ment. Consequently his was an in 
teresting administration. The dis 
position of the Judge was to be a 
little short-tempered with the prac- 
tical politicians, to name a spade a 
spade and to call the shots as he saw 
them. He rejoiced that he “was not 
left long to the trials and tribula- 
tions and the hazards of political 
office”. 

As Judge Hutcheson puts it, he 
“had always leaned toward judging”, 
and when in 1918 President Wilson 


1. Chief Judge Joseph C. Hutcheson, Jr., was 
born in Houston, Texas, in 1879, and still lives in 
that city. He and Mrs. Hutcheson (née Weeden) 
were married in 1905, and have two children 
Joseph C. Hutcheson III, of the firm of Baker, Botts 
Andrews and Parish, in Houston; and Mrs. Everett 
R. Seale, of Houston. He was appointed District 
Judge in 1918, and to the Court of Appeals in 
1931. He became Chief Judge of that court in 1947. 
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District 
Judge he gratefully accepted and 


offered to appoint him 
resigned as Mayor. 

As a trial judge “The Hutch”, as 
the reporters affectionately dubbed 
him, was always “good copy”. He 
was something of a martinet—at least 
a good disciplinarian—in the conduct 
One 
under the head, “Fearless, Dignified, 
Yet Human”: 


of his court. reporter wrote, 


He is not afraid “to fight a circle 
saw”, as the old-timers put it, not 
afraid to speak his mind. Some said 
he was a tyrant, and they were right 
in a way. This little man ruled the 
district court like an absolute monarch. 
... No smoking, no noise, no reading 
—a dignity you could almost cut with 
a knife. 
But if he “lorded”’ it over his court 
it was only because he desired to be 
and did become—to borrow Winston 
Churchill’s description of Harry 
Hopkins—Lord Root of the Matter. 

He is no exhibitionist. He has 
never timed his sallies for the next 
edition. Everywhere he is the same— 
in the crowded courtroom at Hous- 
ton, in the sparsley attended and 
hardly noticed hearings before the 
Court of Appeals in New Orleans 
and Atlanta, in the low-ceilinged, de- 
pressing trial room of the Association 
of the Bar on West 44th Street in 
New York, where he is always one 
of the most colorful and valuable 
of the group of judges, professors 
and lawyers who comprise the Coun- 
cil of the American Law Institute. 

He was “good copy” because of 
his forthright and unconventional 
approach, because of his pungent 
wit and quotable phrases, because 
he voiced his acquaintance with new 
and untried theories, because he 
crossed swords with counsel, because 
of his occasional flashes of humor 
himself 
unpredictable 


because always he was 
an interesting and 
personage. 
Sometimes his quickness of mind 
impelled him to jump to the point, 
to interrupt counsel before the case 
was developed, to seem to arrive pre- 
maturely at a decision. However, 
though suspended on a_ slender 
thread, the sword of Damocles never 
fell until all the evidence was in and 
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all the arguments ended. If it was 
a jury case the elaborate pleadings 
couched in lawyerese were neither 
read nor paraphrased, but the issues 
were simply and understandingly 
stated, the evidence was in the Eng- 
lish fashion summed up; there was 
no reluctance to comment upon the 
testimony, but always the jury was 
told that it was for it to decide the 
facts. 

He unhesitatingly directed a ver- 
dict when there was no substantial 
evidence which warranted the sub- 
mission of a case to the jury. How- 
ever, he never directed a_ verdict 
when there was substantial evidence, 
or upon the ground that he would 
set aside any verdict rendered, for he 
recognized, as he later wrote when 
on the appellate bench, that a ver- 
dict ‘invests that evidence with a 
substance which it had not thereto- 


fore had’’.2 Few verdicts were set 
aside and there is no record of the 
amount of any verdict having been 


reduced because of excessiveness. 


Has Great Interest 

in Criminology 

In criminal cases the procedure was 
similar. In sentencing convicts he 
was not severe. To first offenders he 
was lenient. He sometimes lectured 
those whom he was about to sen- 
tence but usually not severely nor 
unkindly, and only when he thought 
it might be impressive and helpful 
in the future. All his combativeness 
and love of argument were sloughed 
off when he came to this solemn 
and painful responsibility, and he 
searched for some mitigating cir- 


cumstance. His chivalrous attitude 


2. Howard v. Railroad, 49 F. (2d) 571 (1931). 
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towards women gave him a strong 
aversion to sentencing them. With 
hardened criminals it was different. 
A newspaperman who for years cov- 
ered his court wrote: 

The Hutch is an old-time Southern 
hot-head, and a real overstepping of 
his ideas of right and wrong, and par- 
ticularly his ideas of fairness and jus- 
tice, was like monkeying with a naked 
bolt of lightning. He could and did 
“dress down” offenders—criminals who 
had swindled poor people, officers who 
had taken bribes or had taken undue 
advantage of their authority, lawyers 
who didn’t play by the rules—with a 
cold fury that made your skin crawl. 
Judge Hutcheson’s interest in 

those he sentenced did not cease 
when he signed his minutes. He 
made a study of the social aspects 
of penology and criminology. He 
became a member of the Prison Con- 
ference and the National Probation 
Association, and addressed the an- 
nual meeting. 

He visited the local jails* and tried 
to better their conditions. He 
brought a prison expert from the 
Russell Sage Foundation to Houston, 
and with his help prevailed upon the 
county authorities to erect a modern 
prison. 

Because of his reluctance to sen- 
tence the convicted unless it was ab- 
solutely necessary, Judge Hutcheson 
was one of the earliest and most per- 
sistent advocates of the federal pro- 
bation law which was enacted a few 
years before he left the district bench. 
In the absence of such a law Judge 
Hutcheson adopted a system of post- 
poning sentences in deserving cases 
and thus saved many defendants 
from prison. 

The heaviest burden under which 
Judge Hutcheson labored on the 
district bench was his concern for 
the thousands of people he had to 
sentence, and his greatest pleasure 
in going on the Court of Appeals was 
to be relieved of this duty. 

On the civil side it was quite differ- 
ent. Then as now alert, enthusiastic 
and energetic, the Judge was a glut- 
ton for work. The Southern Dis- 
trict of Texas runs along the Gulf 
Coast for nearly four hundred miles. 
It includes two Mexican border gate- 
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ways and every gulf port in Texas 
except Beaumont and Port Arthur. 
When Judge Hutcheson left the 
bench it was the heaviest single- 
judge district in the nation. And 
none exceeded it in the variety and 
complexity of cases presented. There 
was the usual spate of common law 
and equity cases, and two large deep- 
water ports, Houston and Galveston, 
provided numerous admiralty causes. 
Moreover, patent cases were fre- 
quent, and a thriving oil industry 
furnished many novel problems. In 
addition to keeping his docket cur- 
rent, Judge Hutcheson found time 
in each year to sit by appointment 
for a month or more in the Southern 
District of New York. There he 
tried many cases, civil and criminal; 
few, however, were of either the in- 
terest or importance of those he 
dealt with in the Southern District 
of Texas. 

self-expressive, Judge 
Hutcheson wrote some two hundred 
published opinions as District Judge. 
Many of them hammered out new 
law. He sustained the right of em- 
ployees to designate their bargain- 
ing representative under the Rail- 
way Labor Act without interference 
on the part of the employer.* An- 
other opinion® became a leading case 
on military law, holding that a per- 
son not in uniform but serving with 


Always 


troops as superintendent of a quar- 
termaster corps was, under the Ar- 
ticles of War, subject to military 
law. In a careful opinion in an in- 
tricate street railway rate case® Judge 
Hutcheson made what was then 
(1921) a new departure, in adhering 
in principle to the reproduction cost 
theory but rejecting transitory val- 
ues. Even in such a statistical opin- 
ion Judge Hutcheson’s personality 
emerged. After disallowing develop- 
ment cost he rejected “deferred 
maintenance” on the ground that by 
so much as property is not main- 
tained it is depreciated, the answer 
suggests itself that, as to maintenance 
and depreciation, in paraphrase of 
John Dryden, it may be said: “Main- 
tenance is sure to depreciation near 
allied, and then partition walls their 
bounds divide.”? 


His Humor lilustrated 

in His Opinions 

In holding, while sitting in the Dis- 
trict Court in New York, that the 
defendant, in making and selling 
“scanties”, did not infringe upon 
plaintiff's 1913 patent of a “one- 
piece brassiére and princess slip”, 
Judge Hutcheson allowed his whim- 
sical humor to play: 

The emphasis of the patent is not 
upon scantiness; quite the contrary. It 
is upon the combination in such fash 
ion as to permit a tight-fitting dress to 
be worn over it, of the well-known 
petticoat and brassiere. “Well-known,” 
of course, is the language of 1913, for, 
while it is a far cry from the days of 
Van Twiller, when, as Irving tells us, 
the virtue of the maiden of Manhattan 
was protected by her 12 petticoats, to 
the one petticoat of 1913, when the 
patent was granted, it is a farther one 
from 1913 to today, when petticoats 
are not only in most quarters un- 
known but it is decreed by orthodox 
morality that petticoats and virtue 
have no demonstrable connection. . . .§ 


Some of Judge Hutcheson’s most 
important opinions were delivered 
as Circuit Judge of a “three-judge” 
District Court. There are three 
series. The first interpreted Texas’ 
oil and gas laws as to proration, In 
a well-considered opinion Judge 
Hutcheson held that the Texas 
statutes authorized proration only 
to prevent physical waste and not to 
limit the supply so as to enhance the 
price.!® As to the validity of the con- 
servation statutes Judge Hutcheson 
did not hesitate.: He upheld the 
right of the state to require natural 
gas to be confined within the wells 
or used only for fuel or light or 
other useful purposes.'' He wrote 
the opinion!? which held that the 





3. For Judge Hutcheson's description of these 
and their influence, see ‘‘The Local Jail’, 21 
A.B.A.J. 88; February, 1935. 

4, Brotherhood v. Railroad, 24 F. (2d) 426 (1928). 

5. Ex parte Jochen, 257 Fed. 200 (1919). 

6. Galveston Electric Co. v. City of Galveston, 
272 Fed. 147 (1921). 

7. Ibid. at 170. 

8. Heimlich v. Model Brassiere Co., 28 F. (2d) 
541 (1928). 

9. Cf. Hutcheson, ‘‘A Case for Three Judges’’, 
47 Harv. L. Rev. 795 (1934). 

10. MacMillan v. Commission, 51 F. (2d) 400 
(1931). 

11. Henderson v. Commission, 56 F. (2d) 218 
(1932). 

12. Amazon Petroleum Co. v. Commission, 5 F. 
Supp. 633 (1934). 
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had not abdi- 
cated its function to preserve from 


Texas Commission 


physical waste the material resources 
of the state because it had acted upon 
data furnished by the Federal Gov- 
ernment. Apparently, however, the 
limit of his patience had been al 
most reached, for he wrote: 

We are bound also to agree with 
plaintiffs that the record of their pro- 
ceedings exhibits more of supplicative- 
ness and wavering and less of firmness 
and administrative vigor than might 
well be expected of them in the dis- 
charge of their great function as stat- 
utory agents of Texas for the conser- 
vation and protection, in the private 
and public interest, of the state’s nat 
ural resources of oil and gas. 

When the Governor of Texas at- 
tempted by declaring martial law to 
oust the courts of jurisdiction and 
place oil producers under the mili- 
tary, Judge Hutcheson wrote a fear- 
less opinion glowing with white heat 
which declared that under the Texas 
constitution and statutes the militia, 
when called out by the Governor, 
was but an aid to the civil authorities 
and that property rights must be sub- 
mitted to the determination of the 
courts, and granted an injunction." 
Unprejudiced by this tilt with the 
Texas state authorities, Judge Hutch- 
eson later allowed wide scope to the 
conservation program,'* but again 
when it was clear that state action 
taken was not for the purpose of 
preventing waste but to distribute 
by state action private property 
among all owners of property in a 
gas field, he enjoined.'® In uphold- 
ing the right of the State of Texas 
to regulate the use of the state high- 
ways by private carriers for hire, 
Judge Hutcheson demonstrated that 
for him there was no sanctity in pri- 
vate property where the public in- 
terest was demonstrably involved.'® 

These “three-judge” cases show 
Judge Hutcheson at his best. He was 
not merely guessing what a higher 
court would do. Marking boundaries 
in a new field, there was considerable 
discretionary choice. Property rights 
had to be counterpoised against pub- 
lic interest. Texas laws had to be 
construed and tested by the Federal 
Constitution. Whatever he and his 


fellow judges did was likely to be sus- 


tained. The situation demanded a 
background of historical and legal 
knowledge, a feeling for the spirit 
of the times, a moderation of view, 
a quality of statesmanship and a gift 
for persuasive expression which few 
judges possess. Judge Hutcheson met 
the test. 

The Court of Appeals (composed 
of three judges of equal rank) per- 
haps affords Judge Hutcheson smallei 
scope for his personality either dur- 
ing argument or in his opinions than 
did the District Court, in which he 
sat either alone or in three-judge 
cases as Circuit Judge. If less visible, 
his characteristics are the same: the 
same quickness in grasping a point, 
the same eagerness to interrupt, the 
same tendency to argue, the same 
combativeness, the same willingness 
to listen to the views of others be- 
fore pronouncing judgment, the 
same informed practicality, the same 
seeming unpredictability. 

As a judge of the Court of Appeals 
Judge Hutcheson has sat in some 
three thousand cases, and has writ- 
ten about a thousand opinions, ap- 
proximately one in ten being in 
dissent, and of these only forty-eight 
have reached the Supreme Court, 
and two-thirds have been affirmed. 


Fifth Circuit Second in Country 
in Number of Cases 


In evaluating Judge Hutcheson’s 
work as an appellate judge one must 
not overlook the conditions prevail 
ing in the Fifth Circuit. The report 
of the Administrative Office of the 
1948 dis- 
closes that currently more cases are 
other 


United States Courts for 
docketed in it than in any 
circuit. For years it has been a close 
second to the Second Circuit, and 
well above all the others. This re- 
port shows that beginning with 1941 
the Fifth has usually been either first 
or second in the case load per judge, 
and in the number of cases disposed 
of by each judge. 

Judge Hutcheson is probably at 
his best in enouncing general rules— 
in a case involving state law where 
vision is not obscured by the darken- 
ing shadow of Erie v. Tompkins'® 
or in determining the controlling 
federal law when unthreatened by 
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the current trend of Supreme Court 
decisions. One of his most satisfac- 
tory opinions declared the law ol 
Alabama, the courts of the state not 
having spoken, and held that the 
Alabama incontestable insurance act 
did not prevent an insurance com- 
pany from being entitled to have the 
amount payable under a life policy 
adjusted because of a misstatement 
of age.18 A comparable opinion held 
that a marine insurance contract 
which provided that loss must have 
occurred “without fault or privity” 
on the part of the assured precluded 
recovery when there was personal 
negligence upon the 

willful, 


or deliberate act that contributed to 


part of the 


owner but no intentional 


the casualty.'® 


Judge Hutcheson’s tendency to 
blaze the trail for himself appears in 
his attitude toward the Supreme 


Court. He is obedient to stare de- 


cisis but inclined to be impatient 


with stare dictis and to be content to 
speak for himself, to declare the law 
as he finds it. His first full expres- 
sion of this view was: 

I recognize, of course, that the rule 
of stare decisis binds us to follow that 
court in respect of things decided by 
it. | know of no rule of stare “dictis”’ 
which binds us to follow it in respect 
of things merely said by it. Indeed, I 
understand the rule as established in 
our law to be quite the contrary. It is 
true that some of the Federal courts, 
the Sixth Circuit in a modified, the 
First Circuit in an all out way, have, 
in the role of crystal gazers, laid claim 
to a prescience, indeed a clairvoyance 
as to judicial things to come, common 
ly not supposed to be required equip 
ment for the task of judging.?° 

And in holding that a janitor in an 
office building was not engaged in 
“a process or o¢ cupation necessary to 
the production” of goods for com- 


merce and was therefore not covered 


13. Constantin v. Smith, 57 F. (2d) 227 (1932). 

14. People’s Petroleum Co. v. Sterling, 60 F. 
2d) 1041 (1932). 

15. Texoma Natural Gas Co. v 
F. Supp. 318 (1936). 

16. Stephenson v. Binford, 53 F. (2d) 509 (1931) 

17. 304 U. S. 64 (1938). 

18. Equitable Life Assurance Society v. Bank, 113 
F. (2d) 272 (1940). 

19. Continental Insurance Co. v. Sabine Towing 
Co., 117 F. (2d) 694 (1941). 

20. Hercules Gasoline Co. v. Commissioner, 147 
F. (2d) 972 (1945). 


Thompson, 14 
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by the Fair Labor Standards Act, he 
characteristically elaborated his view: 

Unskilled as we are in the intricacies 
and involvements of the higher judi 
cial exegesis, its logomancies, its pre- 
ciosities, its legal dialectics, as these 
two cases exhibit it, when by shifts in 
voting the majority has become the 
minority, the decisions of yesterday 
the mere dicta of today, to us the ques 
tion of statutory construction and ap- 
plication this case presents seems a 
clear and simple one, its answer as sim 
ple and as clear. 

If, therefore, we could ignore the 
confused and confusing decisional 
gloss put upon the statute .. . and, 
applying the simple and meaningful 
words of the statute as written to the 
equally simple and meaningful facts 
the record presents, decide this case 
upon the principles of common sense 
and right reason, our yoke would be 
easy, our burden light. 

But judges, as we are, of a court the 


‘ 


Constitution calls “inferior”, we may 
not turn thus lightly from the way of 
stare decisis. We must, though blown 
about by every wind of changing di 
chotomy, find, if we can, and, if we 
can, follow the path the Supreme 
Court has taken, though the way be 
dark and tortuous, its destination un 
certain and obscure. Only when our 
difficulties arise not from the fact that 
the trail the decisions leave is not 
merely faint and difficult but really 
impossible to find, may we as of right, 
indeed of duty, turn from the tangled 
words of the decisions to return to the 
simple words of the statute to find in 
them the way that we should go. 

For however much we may think it 
plain that a wrong decision should be 
downrightly overruled, “inferior” as 
we are, we have no function to advise 
our betters, as the great and wise of 
old have done, that stare decisis “‘is 
not a universal, inexorable command”, 
that its “rigid dogma of infallibility 
allows of this much relaxation in favor 
of truth unwittingly forsaken. sg 

Completely discarding the gloss they 
have put upon it, we return then to 
the statute to find in its clear and 
simple language the way that we 
should go. So turning, we are not in 
any doubt that the district judge was 
right in holding that appellant was 
not an employee engaged “in a proc 
ess oO} occupation necessary to the pro 
duction” of goods for commerce and, 
therefore, was not within the statute’s 
coverage.?! 

Judge Hutcheson’s language was 
apparently too Strong for his col- 
leagues, for they “concurred in the 
result”. 
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Pegler Praises 

Opinion 

It was of this opinion that Westbrook 
Pegler in his column wrote: 

This opinion, written by Judge 
Joseph C. Hutcheson, of Houston, a 
Democrat by declaration in his biog- 
raphy, is the most competent expres- 
sion of the contempt of honest men 
for the Supreme Court of the United 
States as it is at present constituted 
that has yet been committed to 
paper.-- 

A colorful personality such as that 
of Judge Hutcheson cannot be con- 
cealed beneath neutral judicial lan- 
guage. Indeed, there is no attempt to 
conceal it. In deciding to reverse be 
cause of the claimed failure of a trial 
judge drastically to deal with alleged 
improper argument he wrote an ad 
mirable essay upon the function of a 
nisi prius judge, and demonstrated 
his familiarity both with the tech 
nique of the advocate and the prob 
lems of a trial judge.** 

Sometimes his opinions flame with 
fury, as when his indignation is 
aroused by any form of tyranny over 
the human mind. Ordinarily, how 
ever, they are more: conventional. 
Judge Samuel H. Sibley described 
his style as ‘“‘very characteristic, so 
that one used to it can tell... who 
is the author of his opinions with- 
out looking at the heading .... He 
knows all the big words, but seldom 
uses them unless they are peculiarly 
fit. In dissents he is usually emphatic 

sometimes warm. At all times there 
is no dubiety—he says what he 
means.” 

Judge Hutcheson’s own belief is 
that some occasions demand on the 
part of a judge an advocacy of his 
views instead of a mere dispassion 
ate statement. Probably his opinions 
dealing with administrative law best 
illustrate his varying style as well as 
his adherence to pragmatism when it 
conflicts with idealism. His idealistic 
theory was that a judge should be an 
administrator and an administrator, 
when acting in a judicial capacity, 
a judge. Only when he came to be- 
lieve that administrators were not 
acting as judges did his indignation 
mount. 


In refusing to give weight to an ad 


hoc interpretation of a statute by 
one charged with its administration 


he wrote: 

Appellant overlooks the fact that 
a legislative act in the United States 
is not as in some countries, a mere 
general outline by a party or group 
in power, of the purposes it wishes to 
accomplish, to be expanded, im 
plemented and given effect by its 
administrators, in accordance with 
the general purposes of its propo 
ee ee 

It was certainly not intended there 
by to announce the new and here 
tical doctrine put forward by the 
administrator, that the newer the 
statute, and the more recent the legal 
interpretation of it by the adminis 
trator’s counsel the more binding that 
interpretation on the courts.*4 
Later, sitting in the Second Ci 

cuit, he returned to the subject: 

But, says the Board in effect, the 
question is not what the courts think 
the act under construction here means 
it is what the Board thinks it means, 
and the Board has spoken. Thus by 
virtue of being constituted the Board 
to administer the act, the Board has 
been endowed with a prescience, in 
vested with a prepotence, in respect 
of statutory construction to which 
the courts must bow, though the facts 
are undisputed and the question is 
entirely one of law. Thus by the sim 
ple expedient of having a lawyer, 
under the dignified name of General 
Counsel for the Board issue an opin 
ion and then adhering by a bare ma- 
jority to that opinion, the Board is 
enabled to read the statute as it will.25 


Judge Hutcheson has been more 
critical of the National Labor Rela- 
tions Board than of any other admin- 
istrative tribunal. In holding that 

(Continued on page 614) 


21. Artillery Addison v. Bank, 165 F. (2d) 937 
(1948) 

22. Wilmington [N.C.] Morning Star, Aug. 25, 
1948 

23. Maryland Casualty Co. v. Reid, 76 F. (2d) 
30 (1935). As evincing Judge Hutcheson's familiarity 
(derived from his experience as a trial lawyer and 
as District Judge) with the practical problems 
posed in the administration of justice, see 
Hutcheson, review of John C. Knox's Order in the 
Court, 3 Nat. Lawyers Guild Q. 58 (1941); Hutche 
son, ‘Some Observations on Stare Decisis, Stare 
Dictis, and the Ratio Decidendi of Decided Cases’ 
32 La. State Bar Assn. 17; Hutcheson, ‘‘Federal 
v. State Rules’’, 4 Tex. Bar Jour. 459 (1941); Hutche 
son, ‘‘Law and Fact in Insurance Cases'’, 23 Tex 
L. Rev. 1 (1944); Hutcheson, ‘‘Declaratory Judg 
ments as Applied to Insurance Business’, 14 Miss 

J. 485 (1942) 

24. Fleming v. A. H. Belo Corp., 121 F. (2d) 207 
(194) 

25. Duquesne Warehouse Co. v. Railroad Board 
148 F. (2d) 473 (1945) 








Ht 


Ef 


by C 


@ if 

and t 
of thi 
Holm 
and 

Interr 
Peaci 
sever 


1. 
of i 





e by 


ation 


that 
States 
mere 
sroup 
1es to 
im 

its 
with 
Topo 


there 
here 

the 

the 
legal 
ninis 
r that 


Cin 


the 
think 
icans, 
eans, 
is by 
soard 
1 has 

in 
spect 
vhich 
facts 
ym 1s 
sim 
wyer, 
neral 
opin 
» ma- 
rd is 
ril].25 
nore 
Lela- 
min- 
that 


614) 


1) 937 
25. 


(2d) 
liarity 
rf and 
blems 

see 
in the 
utche 
Stare 
ses” 
‘deral 
utche 
} Tex 
Judg 
Miss 


i) 207 


oard 












Human Rights and International Law: 


Effect of the Covenant Under Our Constitution 


by Carl B. Rix © of the Wisconsin Bar (Milwaukee) 


® |f the constitutional and policy questions embraced in the Genocide Convention 
and the projected Covenant on Human Rights are not fully understood by the lawyers 
of this country and through them by the people, it will not be the fault of President 
Holman. In his endeavor the Journal presents below an address on Human Rights 


and International Law delivered at the annual meeting of the American Society of 


International Law at Washington on April 29 by the Chairman of the Committee on 
Peace and Law Through the United Nations. The discussion was divided into these 
seven questions: 

1. What will be the probable result of the induction into international law of the general principles 
of individual responsibility for international law? 

2. What is the effect of treaty law as domestic law of the land, as supreme law under the 
Constitution? 

3. Is there no limit to the power of Congress acting under a treaty except that of prohibition 
in the Constitution? 

4. Shall the treaty-making power be used as the basis for enactment of domestic legislation in the 
United States? 

5. What is the effect of provisions in the Charter of the United Nations as to human rights, as a 
surrender of the provisions of Article 2(7), the reservation of jurisdiction as to domestic questions? 
What will be the effect as to surrender of domestic questions if the Genocide Treaty and a human 
rights treaty are ratified? 

6. Shall the American people, with their guaranties of protection in the trials of individuals not 
present in other countries, agree to extradition and trials of Americans before foreign or inter 
national tribunals for violations of international law? 

7. What means are available to fit our structure into the international picture without destruction 


of our basic principles? 

It is evident that if a great part of the work of the United Nations is to consist of 
social and economic subjects, translated for action into ratified treaties, the effect of 
treaty law in the United States as domestic law must be fully considered by the 
citizens of this country. As Mr. Rix says, “The road to federal absolutism is being 
made very, very easy.” 





® Human rights and international the law of nations. Treaties of a 
humanitarian 


cluded for protecting the individual 


law asa composite until recently was character were con- 
a nonexistent problem. In An Inter- 
national Bill of the Rights of 


Man, page 5, Professor H. Lauter- 


in some specific spheres, but the 
fundamental claims of human _ per- 
sonality to equality, liberty and free- 
pacht says: dom against the arbitrary will of the 
In fact, the individual became only state remained outside the orbit of 


to an imperfect degree the object of international law save for the pre 


carious and controversial principle of 

humanitarian intervention. 

In the April, 1949, issue of the 
AMERICAN BAR ASSOCIATION JOURNAL, 
page 358, Moses Moskowitz says: 


There is no such thing as recog 
nized human rights in international 
common law. The idea of affording 


international protection of certain 
human rights and freedoms can be 
realized only within the framework of 
treaty establishing the 
rights to be placed under international 


defining their content, 


provisions 


protec tion, 


limitations and prohibitions 


International law, by treaty o1 


otherwise, is not made in_ the 
twinkling of an eye or by the de- 
mands and ideas of the few. Sufficient 
time for seasoning and practice has 
always been a fundamental of inter- 
national law. Aspirations and alleged 
changes, no 


necessities for social 


matter how meritorious, do not 


justify tremendous revolutionary 


changes in a_ slowly developing 
structure like that of international 
law. A heavy burden of proof rests 
on proponents of those changes, 
admittedly not to be secured by an 
building 


customary law but by the summary 


evolutionary process of 
process of contract or treaty law, the 
purpose of which is to create a code 
of conduct of individuals and nations 
for more than a billion of the people 
of the world of diverse languages, 
concepts of government and stand- 
ards of living. 


In this country we had a signifi- 


July, 1949 * Vol. 35 551 


























































Human Rights and International Law 


cant experience with a noble experi- 
ment which ended in ignoble failure 
due to impossibility of enforcement 
and change of public sentiment. 
Emotional actions and_ resulting 
propaganda must be analyzed and 
weighed. What changes in existing 
structures will be effected? It isn’t 
enough to say that there must be a 
law and then all will be well. Who 
says it and why, on what authority 
and experience? Who is to admin- 
ister this new body of treaty law, 
what methods of enforcement will be 
available, what trials of offenders, 
individual or state? Dr. Jessup, in 
his book A Modern Law of Nations, 
page 186, discusses intervention in 
civil wars and internal matters and 
cautions “that international inter- 
ference in such matters may lead to 
undesirable domination of the inter- 
nal situation in a state and be 
productive of more international 
friction than it eliminates”. 

There is a surge throughout the 
world for freedom of men as indi- 
viduals, for assurances of such free- 
dom from their governments, for 
assurances of minorities that great 
programs of destruction shall not be 
repeated anywhere in the world, that 
common action hereafter shall not be 
wanting in prevention and stopping 
such things in their tracks. The 
peoples of many countries, through 
the Treaty of Mutual Assistance, 
and now the Atlantic Pact, are 
united in common defense of the 
gains in self-government they have 
made. They unite in defense against 
a system of government which is 
determined to spread its tentacles 
of enslavement of freedom of thought 
and action against the machinations 
of thirteen men running a govern- 
ment of tyranny and deceit, to spread 
their power over the world. The way 
of the aggressor will be hard. When 
the question was asked of American 
lawyers if they were ready to pro- 
scribe aggression in the world, the 
answer was not expected so soon. 

At the same time, in firm belief 
that the freedom of man cannot be 
destroyed, many nations of the world 
move forward on a_ tremendous 


552 American Bar Association Journal 


campaign for peace in a harassed 
world, for things of the spirit, for 
supremacy of the mind of man, for 
the right of the individual to live his 
own life. They move forward in a 
desire of those who have been 
favored to help those who have not, 
to exchange of ways and means to 
higher and better standards of living 
everywhere. It is always hard to 
understand altruism but, there it is, 
creating problems of accommoda- 
tion with the practical. As a great 
leader in the slow, imperfect task of 
human freedom, this country, as the 
possessor of a constitutional bill of 
rights, is asked and looked to for 
assumption of leadership. 

In cooperating in this task, prob- 
lems arise for the people of this 
country. How can their constitu- 
tional structure, their Bill of Rights, 
be fitted into the developing inter- 
national picture of human rights 
without destruction of a cherished 
system of our division of powers of 
government, of our ideals and 
practical necessities? This is the task 
to which the American Bar Associa- 
tion has set itself. 


Seven Important Questions 

Which Must Be Answered 

Among many other questions, we 
present these for discussion: 


1. What will be the probable 
result of the induction into inter- 
national law of the general principles 
of individual responsibility for inter- 
national law? 


2. What is the effect of treaty law 
as domestic law of the land, as 
supreme law under the Constitution? 


3. Is there no limit to the power 
of Congress acting under a treaty 
except that of prohibition in the 
Constitution? 


4. Shall the treaty-making power 
be used as the basis for enactment of 
domestic legislation in the United 
States? 


5. What is the effect of provisions 
in the Charter of the United Nations 


as to human rights, as a surrender 
of the provisions of Article 2 (7), 
the reservation of jurisdiction as to 
domestic questions? What will be the 
effect as to surrender of domestic 
questions if the Genocide Treaty 
and a human 
ratified? 


rights treaty are 


6. Shall the American people, with 
their guaranties of protection in the 
trials of individuals not present in 
other countries, agree to extradition 
and before 
foreign or international tribunals 
for violations of international law? 


trials of Americans 


7. What means are available to 
fit our structure into the interna- 
tional picture without destruction 
of our basic principles? 


We are not now ready to supply 
the answers to these questions. We 
believe that the American people 
should be fully advised on these 
matters. We are gratified that the 
campaign of the American Bar Asso- 
ciation to this end, through the late 
Judge Ransom and President Hol- 
man, is bearing fruit and_ that 
sufficient time will be available for 
full and complete discussion and 
study. 

In the meantime, these questions 
and others are taken to the lawyers 
of this country and Canada in a 
series of conferences of which twelve 
out of twenty projected in this 
country have been held. Much of 
value has been learned, much study 
by individuals and groups is now 
under way. 


We have before us one signed 
treaty, that on genocide, to be sub- 
mitted for ratification. A great treaty 
on human rights is in process of 
drafting and we have for study the 
preliminary drafts of the Commis- 
sion on Human Rights. 


I. 


What will be the probable result of 
the induction into international law 
of the general principles of individual 
responsibility for international law? 


Traditional international law is 
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the law of states and their relations 
to each other, with all enforcement 
and negotiations in the states alone. 
Hamilton put it, “The law of 
sovereign and sovereign”. Now there 
is another concept of individual 
liability in international law which 
already appears in four fields: 

1. Offenses against the laws of war 
and other war crimes. 

2. The Genocide Treaty. 

3. The Human Rights Covenant. 

!. The Havana Charter. 

Brig. Gen. Telford Taylor has said, 
in An Outline of the Research and 
Publication Possibilities of the War 
Crimes Trials, on page 2: 

International penal law—a mere 
embryo a few decades ago—has de- 

veloped with phenomenal rapidity. .. . 


Almost overnight, international penal 
law has become a living reality. 
Again he says on page 11: 

The war crimes trials, at least in 
Western Europe, have been held on 
the basis that the law applied and 
enforced in these trials is international 
law of general application which 
everyone in the world is legally bound 
to observe. On no other basis can the 
trials be regarded as judicial proceed- 
ings, as distinguished from political 
inquisitions. On any other basis, the 
trials will become a sorry reproach to 
those who sponsored them, and will 
surely have a damaging rather than a 
beneficent effect in Germany. No task 
which confronts international lawyers 
and statesmen today is more important 
than that of solving the numerous and 
difficult problems which surround the 
project of making international law 
a hard reality throughout the world. 
Article IV of the Genocide Treaty 

provides: 

Persons committing genocide or any 
of the other acts enumerated in article 
III shall be punished, whether they 
are constitutionally responsible rulers, 
public officials or private individuals. 
The Human Rights Covenant is 

predicated on individual responsi- 
bility and will present acute prob- 
lems in a much wider form. The 
matter of individual right of petition 
and responsibility under the Cove- 
nant has already had lively discus- 
sion in the Commission. The prob- 
lem was sidetracked until the declara- 
tion was approved. It will break 


with renewed The 

States, China other 
states propose references of disputes 
to a committee for opinion and con- 
ciliation at the request of states only, 
thus approving the traditional prac- 
tice. India asked instantly for the 
right of petition and inclusion of 


forth 
United 


vigor. 


and 


liability and rights of individuals. 
France did the same in the memo- 
randum of Dr. Cassin. In that is a 
suggestion of an Attorney General 
for the United Nations for investiga- 
tion and prosecution of complaints. 
Australia presented a plan and a 
charter of a World Court of Human 
Rights. 


The United States, it will be 
noted, is for individual liability in 


genocide and for the traditional 


state liability and rights in human 


rights. Where do we go from here? 

We speak of individual liabilities 
only—are there correlative individual 
rights? Again I quote Dr. Jessup, 
page 137, who has definite views: 


With the acknowledgment of the 
individual as a person of international 
law, it will no longer be necessary to 
speak solely in terms of rights of 
states when dealing with privileges 
and rights conferred by commercial 
treaties and other treaties dealing with 
economic and social rights. States may 
still conclude treaties on behalf of 
their nationals; they may be, so to 
speak, convenient instruments for 
collective bargaining. The state may 
retain its own right to proceed against 
another state in case of a treaty breach, 
but the individual citizen may likewise 
have his own procedures for vindica- 
tion of his own rights. Thus the 
infringement of a trademark or patent 
under the protection of an_ inter- 
national convention may be the basis 
for a cause of action in an appropriate 
forum by the individual possessor of 
the right, which he would derive 
immediately from the convention and 
not mediately through some national 
law passed for the implementation of 
the treaty. Procedurally speaking, it 
may prove advantageous to have suits 
instituted first in national courts, but 
there might be subsequent review by 
an international tribunal, as already 
discussed in claims cases. Likewise the 
individual, black or white, would have 
a cause of action in case he or she 
were the victim of a breach of an in- 
ternational slavery convention. More 
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Nations, the World Court and the pro- 
gressive growth and strengthening of in- 
ternational law. 


prosaically, the individual business 
man, airline, or steamship company 
would not have to wait on the slow 
wheels of diplomacy to secure damages 
for a violation of rights under a bi- 
partite treaty of commerce or a- multi- 
partite convention concerning com- 
merce and navigation. 

In a Progress Report on Human 
Rights, Department of State Bul- 
letin, August 8, 1948, by James Pom- 
eroy Hendrick, legal adviser to the 
Chairman of the Commission on 
Human Rights, we find: 

If the covenant is to attain wide- 
spread adherence, it is essential that 
its provisions should not interfere 
unduly with the domestic jurisdiction 
of member states. The theory of the 
covenant in itself is revolutionary; an 
undertaking by international treaty 
to insure certain rights which have 
traditionally been regarded as being 
solely of national concern. . . . To 
allow an individual to appeal from a 
decision of his country’s last resort is 
a serious step; yet this might be the 
consequence .of recognizing the right 
of individual petition. 

My own study convinces me that 
the foregoing statements are sub- 
stantially correct. I cannot believe 
that individual responsibilities and 
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liabilities do not create correlative 
rights and privileges—in the instant 
matter to an utterly unknown degree 
and extent. 


II. 

Ihe full impact of the proposed 
treaties of genocide and human 
rights in the United States is revealed 
in the next question—What is the 
effect of treaty law as domestic law 
of the land, as supreme law under 
the Constitution? 

In the discussions of the effect of 
customary international law as do- 
mestic law which took place at the 
annual meeting of the American So- 
ciety of International Law last year, 
Dr. Charles Cheney Hyde referred 
several times to the question of 
treaties as domestic law under the 
Constitution of the United States, 
but the subject was not pursued. It 
took an English lawyer, Professor 
Lauterpacht, to make clear to us 
anew our constitutional position in 
these words, page 179: 


The distinction between “domestic 
law” and “constitution” is deliberate. 
As to the first, it is clear that in the 
absence of a special enactment or 
declaration by the national legislature, 
the Bill of Rights, even when ratified, 
would not, in most countries neces- 
sarily become part of the municipal 
law of States ratifying it. In the United 
States Article VI (2) of the Constitu- 
tion provides that 

all treaties made, or which shall be 
made under the, authority of the 
United States, shall be the supreme 
law of the land; and the judges in 
every State shall be bound thereby, 
anything in the Constitution or 
laws of any State to the contrary 
notwithstanding. 


To that Article the courts of the 
United States have given a generous 
interpretation, amounting occasion- 
ally to an attribution to a treaty of 
an effect dangerously approaching 
that of a constitutional amendment. 
But in other countries a duly ratified 
treaty is not part of municipal law 
until it has been made so by an express 
act of the national legislature. In 
Great Britain treaties affecting private 
rights—and these include practically 
all treaties—do not become the law 
of the land unless they have been 
made so by a special Act of Parliament. 
Since the above was written in 
1944, to a limited degree the same 
effect is had in 


France. Involved 
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herein is the difficult question of a 
treaty which is self-executing in 
whole or in part. The mere fact of 
the necessity of implementation by 
legislation, such as the definition of 
crimes under international law and 
fixing penalties, does not make a 
treaty non-self-executing. It seems 
to be plain that the essential por- 
tions of the genocide treaty and the 
proposed human rights treaty are 
self-executing, in spite of the note of 
the drafters of the latter to the con- 
trary. Only clear intent in the treaty 
itself can prevent the automatic oper- 
ation of the Constitution of the 
United States. Thus there may be 
created, as law, a third body of treaty 
law in this country with no consti- 
tutional basis whatsoever, of equal 
dignity with our Constitution, as 
supreme law of the land, superseding 
all state constitutions, decisions and 
laws of the states covering the same 
subjects, and probably superior to 
all prior enacted laws of Congress on 
the subject. Of course, it is no an- 
swer that subsequently enacted laws 
by Congress may abrogate or termi- 
nate a treaty. This country is not in 
the habit of ratifying treaties with 
the intention of repudiation.’ The 
effect in this country of a ratified 
treaty of human rights and, in a limi- 
ted degree, the genocide treaty, in a 
field which has been almost exclu- 
sive in the states, is so far-reaching in 
its consequence that the word revolu- 
tionary is not fully descriptive. 
Again, it is no answer to say that the 
treaty is non-self-executing. Under 
international law the duty to imple- 
ment a treaty fully and completely is 
of the same high moral order as the 
obligation of the treaty itself. \It is 
that Congress has never 
failed so to implement a treaty. 


asserted 


The case cited by Professor Lauter- 
pacht is the famous migratory bird 
case, Missourt v. Holland, 252 U. S. 
116, in which Leviathan, with deep 
concern for the food supply of wild 
duck for a suffering people, blithely 
asserted that there is no limit in the 
United States to the treaty-making 
power and legislation enacted there- 
on unless it is prohibited by the 
Constitution. 


The problem is aggravated by the 
recent series of cases in the Supreme 
Court which deal with the power of 
Congress to appropriate entire fields 
of legislation to the exclusion of the 
states. I leave to your imagination 
as to what would happen in the field 
of administration of municipal law 
if subversive elements should teach 
that the 
rights and laws had been removed to 


minorities field of civil 
the field of international law, with 
the consequences outlined by Dr. 
Jessup, as quoted herein. 

The paucity of discussion of these 
constitutional features is difficult to 
understand. Is it possible that dis- 
would not with 


cussion comport 


propaganda? 


III. 

Is there no limit to the power of Con- 

gress acting under a treaty except that 

of prohibition in the Constitution? 

This subject was discussed fully at 
the annual meeting of the American 
Society in 1929. In spite of the sweep- 
ing statements in Missouri v. Hol- 
land, there is highly respectable 
authority that there are sharply de- 
fined limits. these 
cases: 

United States v. Pink, 315 U.S. 203 

Asakura v. Seattle, 265 U.S. 332 

Holden v. Joy, 84 U.S. 211 

Geofroy v. Riggs, 133 U.S. 258 

United States v. Belmont, 301 U.S. 324 

No treaty has ever been held un- 


Illustrative are 


constitutional in any court, federal 
or state, in the United States. 

In the 1929 meeting of the Society 
Chief Justice Hughes, in closing the 
discussion, said in part: 


So I come back to the suggestion I 
made at the start, that this is a 
sovereign nation; from my point of 
view the nation has the power to 
make any agreement whatever in a 
constitutional manner that relates to 
the conduct of our _ international 
relations, unless there can be found 
some express prohibition in the Con- 
stitution, and I am not aware of any 
which would in any way detract from 
the power as I have defined it in 
connection with our relations with 
other governments. But if we at- 
tempted to use the, treaty-making 
power to deal with matters which did 
not pertain to our external relations 
but to control matters which nor- 

(Continued on page 618) 
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Legislating: Judicially: 





Should the Power of Judicial Review Be Curbed? 


by Richard C. Baker + Associate Professor of Political Science at Drake University 


® A recent decision of the United States Supreme Court—Shelley v. Kraemer, 334 
U.S. 1 (1947)—declared that restrictive covenants operating against Negroes and 
other minorities violated the Fourteenth Amendment, thus outlawing a usage of such 


covenants which is older than the Constitution itself. 


Professor Baker uses this, along with the Everson and McCollum cases to demon- 


strate how the Supreme Court is using its power of judicial review to decide 


policy questions that are legislative in nature. He suggests that this is inherently 


undemocratic, and that the Court's power to legislate can be eliminated either by 


constitutional amendment or by a statute depriving the Supreme Court of its juris- 


diction to hear constitutional law cases. 


= “Judges ought to remember that 
their office is jus dicere not jus dare: 
to interpret law and not to make law 
or give law.” So wrote Sir Francis 
Bacon, eminent statesman = and 
philosopher, several centuries ago. 
Che charge is frequently made today 
that members of the Supreme Court 
have long since forsaken this injunc- 
tion, and are now gradually invading 
the legislative domain. It is alleged 
that under the guise of construing 
the Constitution they are in reality 
creating law. The specific provision 
which the justices generally invoke 
when they undertake to legislate 
judicially is the vague and nebulous 
Due Process Clause of the Fourteenth 
Amendment. What they do is to 
give this section an interpretation 
which coincides with their own social 
and economic views. 

Among numerous cases recently 
decided by the Supreme Court, two 
in particular lend support to the 


above allegations. One! of these con- 


cerned the use of tax-supported 


school buildings for incidental 
religious purposes; the other? dealt 
directed 
The 


usages involved in both cases existed 


with restrictive covenants 


primarily against Negroes. 


long before the Constitution was 
adopted, were in force when the 
Amendment was 


Fourteenth pro- 


posed, and prevailed for seven 
decades after that Amendment was 
ratified. Furthermore, very few, if 
any, of our legislatures had seen fit 
down through the years to change 
substantially these practices. Of equal 
significance is the fact that nearly 
all pertinent court decisions, federal 
and state alike, had repeatedly sanc- 
tioned them. 

But approximately a year ago, the 
Supreme Court suddenly announced 
that the further employment of 
public school property for religious 
functions was invalid,? and that the 
covenants in question were no longer 


enforceable by judicial process. In 


both instances it relied upon the 
Due Process Clause as justification 
for its rulings. The interdiction in 
the first case came as a distinct sur- 
prise to many, for shortly before it 
was rendered, the Court had upheld 
the expenditure of tax money to 
purchase books and furnish trans- 
portation for students attending 
certain sectarian schools. 

In the two cases just mentioned, 
policies of long standing were in 
issue. What the Court did by its 
decisions was to reverse those poli- 
cies. In so doing, it slipped “into the 
judgment seat of the legislatures”; 
it became in fact a legislative tertium 
quid capable of vetoing the work of 
our duly-elected deliberative bodies. 
Action of this nature by whomsoevet 
exercised smacks of making legisla- 
tion and not of construing it. 


Either Statute or Amendment 
Could Check Court's Power 


his Supreme 
Court's judicial power to legislative 


perversion of the 


purposes could be checked either by 
an amendment to our organic instru- 
ment or by an ordinary statute. An 
amendment could deny the judiciary 
authority to refuse enforcement of 
a law on the ground that it is repug- 
nant to the Federal Constitution. A 


1. Everson v. Board of Education, 330 U. S. 1 
(1947) 
2. Shelley v. Kraemer, 334 U. S. 1 (1948). 


3. Illinois ex. rel. McCollum v. Board of Educa- 
tion, 332 U. S. 203 (1948) 
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statute could take from the Court 
its jurisdiction to hear constitutional 
questions. 

The elimination of the Court’s 
power of review would make the 
legislature to a large extent the 
judge of the validity of its own 
enactments, Such a situation, some 
contend, should never be tolerated. 
Lawmakers are naturally biased in 
favor of their own measures. More- 
over, few of them are skilled in the 
science of constitutional analysis. 
Then too, they voice the sentiments 
of only a temporary and perhaps 
scant majority of voters. The judi- 
ciary, on the other hand, is not 
embarrassed by any handiwork 
which might be at variance with the 
fundamental law; its members are 
well trained in the field of legal 
interpretation; and it speaks the 
will of the entire American people 
as manifested in the Constitution 
itself, 

The foregoing argument would 
have carried great weight years ago 
when the Court adhered to the 
doctrine of stare decisis in reaching 
its decisions. It then leaned heavily 
on time-honored legal precedents, 
and gave little or no heed to the 
opinions of transient majorities. In 
recent times, however, the Court 
has proceeded on the notion that 
it should disregard the past when 
expounding the supreme law, and 
should reinterpret that document in 
the light of existing conditions and 
attitudes. Many words and phrases 
do not have the same connotations 
which they had a hundred or even 
twenty-five years ago, and ought now 
be given the meaning which the 
people of this generation attribute 
to them. 

Granted that this later philosophy 
is correct, one phase of it in particu- 
lar needs clarification. It is not 
clear just who are these people 
whose opinions the Court is sup- 
posed to express when it construes 
the Constitution. Do they constitute 
a simple, a two-thirds or a three- 
fourths majority of the whole popu- 
lation? Or do they consist of the 
same kind of a majority which it 
takes to amend our national charter? 
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Logic would seem to dictate that 
when the Court well- 
established rules of constitutional 
law or passes on issues which have 
never been adjudicated, it is speak- 
ing for an “amending” majority. 


overturns 


What the Court says in such a case 
is in effect this: We believe that if 
the people today were drawing a 
new constitution or were adding an 
explanatory amendment, they would 
write a provision containing the 
principles which we enunciate here. 
By the term “the people’ we mean 
those who, if given the opportunity, 
would express themselves affirma- 
tively through a two-thirds vote in 
each house of Congress and by 
majority votes in each chamber of 
three-fourths of our state legislatures. 


Application of Theory 

Is Impossible 

This theory is easy to state but 
almost impossible to apply as a 
practical matter. The main difficulty 
is that the Court, by the very nature 
of its office and duties, is poorly 
equipped for the rdle of poll-taker, 
and hence must necessarily operate 
in the realm of conjecture whenever 
it undertakes to gauge public 
opinion. From the isolation of its 
ivory tower it has scant opportunity 
for ascertaining whether its rulings 
represent the feelings of 10, 25 or 
90 per cent of the population. 

If the Court is to be deprived of 
its power to expound our highest 
law, this function must devolve upon 
someone else. A solution to the 
problem might be found in pursuing 
the practice used for generations in 
such countries as England and 
Canada. There, as in scores of other 
lands, the legislature in the first 
instance determines the scope of its 
authority, but if it exceeds that au- 
thority, it is reprimanded by the 
voters. Most nations employing this 
method do not seem to have suffered 
noticeably for having done so. 

The practice of interpreting the 
Constitution according to the senti- 
ments of a majority of the electorate 
as expressed through legislative 
bodies doubtless leaves much to be 
desired, But this type of opinion 


does have this much to be said for 
it: It is not the product of complete 
guesswork or surmise; nor does it 
represent a phantom majority which 
is totally mcapable of being meas- 
ured. On the contrary, it is fairly 
tangible, and can be calculated with 
some degree of accuracy. 

Constitutional review of legisla- 
tion is a more complicated matter 
here than it is abroad. In the first 
place, we have two sovereignties, 
national and state, which occasion- 
ally war over the distribution of 
power, When such a conflict occurs, 
a referee is indispensable, and the 
Supreme Court is perhaps in this 
one respect as good an arbiter as can 
be found. Yet, there is some question 
whether any federal tribunal is 
suited for this task, for it would be, 
after all, the creature of one of the 
interested parties. A more equitable 
way to handle such a dispute might 
be to confide its determination to 
an agency controlled equally by 
both governments. 


Umpire Is Needed 

for Civil Liberties 
In the second place, under our 
present system, our people possess 
certain civil liberties which are pro- 
tected by the Federal Constitution 
from infringement by the states. 
Here again an umpire may be re- 
quired, this time to keep the states 
in check. The Supreme Court, so its 
champions insist, is admirably 
qualified for this function. But in 
view of the fact that the Court now 
formulates its either on 
the basis of an illusory public opin- 
ion or according to its own precon- 
ceived ideas of proper social and 
economic attitudes, it would appear 
that it has forfeited its claim as the 
appropriate organ for this purpose. 
Instead, it would be preferable either 
to return the safeguarding of civil 
rights to the states, to which it was 
originally committed by the Fathers, 
or else entrust it to the care of the 
national Congress, which is ultimate- 
ly responsible to the voting public. 
Few will question that at times 
the majority will encroach upon the 
(Continued on page 621) 
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Codification of International Law: 


Two Suggestions for World Stabilization 


by Frederic R. Coudert + of the New York Bar (New York City) 


®In your April number (35 
\.B.A.J. 339) there appears an 
admirable address by Dr. Yuen-Li 
Liang, Director of the Division for 
the Development and Codification 
of International Law and of the 
Secretariat of the United Nations. 

This address dealing with the de- 
velopment of international law by 
the United Nations gives us an 
account of what should be attempted, 
or- is being attempted, in the work 
of the International Law Commis- 
sion, 

I wholly agree with the points 
made by Dr. Liang as to the desira- 
bility not only of codification of gen- 
eral principles, but also of bringing 
the general rules of law, so far as 
possible, into conformity with mod- 
ern views of justice and right. The 
difficulties are, of course, obvious 
in the differences of opinion existing 
among the nations on these points. 
Che complexities of modern life and 
the differing ideologies have natu- 
rally created obstacles to a degree of 
certainty in the formation of inter- 
national law principles which might 
have not existed in a simpler past. It 
has, however, long seemed to me that 
far too much is expected both by 
lawyers and by the general public of 
what is called international law. The 
rules of international law are not 
more complex, difficult or perhaps 
uncertain than most of the rules of 
municipal law. It is rarely that any 


real controversy leading to war has 
arisen regarding rules of interna- 
tional law. 


Difficulties Between States 

Not Result of International Law 

The difficulties between states have 
been due to far deeper causes, and 
international law has figured therein 
frequently as a mere pretext for 
diplomatists in their negotiations. 
Nor have the rules of international 
law been so difficult of ascertain- 
ment as to present many cases in 
which there was no law. The truth 
is that the analogies of private law 
are usually sufficient where there is 
no treaty or customary law between 
the nations involved in controversy 
to determine the issue. The difficulty 
has been with questions of policy 
or national interests or prestige. 

If, however, we take a broad view 
of the matter and treat international 
law as an instrument of a real com- 
munity of nations, the situation be- 
comes clearer as is well set forth in 
The International Law of the Fu- 
ture: Postulates, Principles and Pro 
posals,’ principle 6: 

Each State has a legal duty to 
employ pacific means and none but 
pacific means in seeking to settle its 
disputes with other States, and failing 
settlement by other pacific means to 
accept the settlement of its disputes by 
the competent agency of the Com- 
munity of States. 


And as is well stated in the Intro- 


duction to this book by Judge Man- 
ley O. Hudson: 

The experience demonstrated that 
no scheme of organization and no 
method of procedure can be enough 
in itself, Enduring progress requires 
a sustained willingness of peoples to 
pursue common effort. 

International law does not func- 
tion in a vacuum; it cannot be con- 
sidered apart from international or- 
ganization. In its origin the Chris- 
tian nations formed more or less of a 
community having common ideas of 
justice. In modern international 
law, it was necessary to assume a 
theoretical community 
imposing that law. Without such 


somewhat 


assumption it would be impossible 
to explain any obligation on the part 
of states not admittedly accepting 
that law to be bound by it. This 
was, however, mainly in the lofty 
domain of juristic philosophizing. 


Two Distinct Problems 

Must Be Faced 

Today the community has an actual 
organization. In the law prior to 
that organization, controversies could 
be waged either by pacific means or 
by war, which was the alternative 
means of carrying out a national 
policy. The latter alternative is now 
ruled out by the Charter, and such 
a war prohibited under the name of 
aggression. How far the criterion of 
what constitutes aggression has been 





1. 38 Am. J. Int. L., Supp., page 41 (1944). 
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Codification of International Law 


established it is not possible to say; 
that is one of the questions that 
must confront codifiers in the first 
stages of their work. 

Under present conditions, inter- 
national law in this large sense is 
faced with two distinct situations: 

(1) What pacific means should be 
applied to a controversy between na- 
tions—diplomacy (including confer- 
ence), mediation, arbitration, judi- 
cial settlement, or settlement by 


special agencies as provided by 
regional treaties or by the Charter? 
Or, again, failing all these, general 
customary law? 

(2) In applying any of these meth- 
ods, the objective sought is evidently 
to reach a result generally deemed 
just. In reaching such a result, rules 
of international law must play a 
large role. Hence the necessity for 
making these rules as clear and cer- 
tain as possible while leaving a cer- 
That 
there may be a conflict between the 


tain measure of flexibility. 
certainty of the rules and justice, in 
particular cases, is obviously some- 
times inevitable, since ideas of justice 


may and do fluctuate. 


Bering Sea Arbitration an Example 
of the Need for a Tribunal 
In the famous Bering Sea arbitra- 
tion between the United States and 
Great Britain, provision was made 
for the determination of specific 
legal questions, but it was recognized 
that a decision in favor of one of the 
parties might still leave in fact a 
condition which tended to destroy 
the valuable fur seals, and it was left 
to the ‘Tribunal to formulate regu- 
lations which might meet this need- 
less and growing waste of an animal 
valuable to mankind. 

This is a mere illustration of the 
necessity for the regulation of the 
many important problems which are 


not amenable to or within the pur 
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view of mere rules of international 
law as such. 

There is also another point: 

Unless the decision of a tribunal 
applying rules of international law 
is acquiesced in, the danger of resort 
to aggression by the losing party is 
incurred, ‘The Supreme Court of 
the United States, in the Dred Scott 
case, had hoped to resolve the con- 
troversy between the North and the 
South, but history has proved that 
the divergence of ideas and culture 
was too great to be bridged by ju- 
dicial decision. In that case there 
was absence of a larger organized 
community ready to prevent armed 
conflict. 

The codifiers can do something to 
lessen the discords leading to con 
flicts, and where such results seem 
likely they must, through the United 
Nations or otherwise, make changes 
in international law to 


meet new 


conditions. Codification of the rules 
of law, while it makes for certainty, 
tends, if overdone, to lead to a static 
formulation inconsistent with ac- 
tuality and with present ideas; for 
instance in such matters as marginal 
waters or fisheries, the difficulties are 
greatly enhanced by modern meth 
ods, such as undersea oil drilling, 
floating whale factories, etc. In a 
matter such as recognition of new 
states or 


governments, it may be 


doubtful whether the question is 
governed by international law or by 
political considerations. This un- 
certainty codification cannot resolve. 

It is true that the Committee of 
the Assembly drew a distinction be- 
tween codification and_ progressive 
development, but I doubt if any 
such distinction can be fully utilized 
in practice. 

Codification can, in any event, be 
only a provisional process. In at- 


tempting finality its formulae or 


dogmas will be too vague to form 
any sure standards or too narrow and 
specific to embrace the ever-changing 
conditions of life in this age of rapid 
movement in all spheres and depart- 
ments of human activity. 

On the other hand, if our civiliza 
tion is to continue, war with its mod- 
ern concomitants must be elimina- 
ted. Conflicts of interests and pres- 
tige and power will remain. The 
formulation of the rules of law which 
can be resorted to in resolving some 
of these conflicts is thus a matter of 
high public importance; clarity, cer- 
tainty and justice must combine to 
make them acceptable to the nations 
which have honestly disclaimed and 
condemned aggression. 

Thus, the Commission’s task will 
be primarily a problem of measure. 
The 


endeavor 


Commission will have to 


above all to determine 
which subjects and rules of interna- 
tional law are to be codified, and 
with what degree of precision o1 
elasticity this may be done. 


Formation of Larger Groups 

Will Not End Need for Law 

The tendency toward the formation 
of ever larger groups will not, in the 
appreciable future, do away with the 
need of a law to control and regulate 
the units into which mankind may 
be divided. Perhaps the best method 
may be through multilateral treaties 
embodying that which appears most 
definite and feasible in the old law 
with the development which new 
This will be 
much like the method of the Ameri- 
can Law 


conditions require. 


Harvard 
Research, and is in the progressive 


Institute or the 


spirit of the common law. 

All will be ineffective, however, 
unless the nations can employ a 
measure of reason and moderation 
in the ordering of their relations. 
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Lancuace AND THE LAW. 
By Frederick A. Philbrick. New 
York: The Macmillan Company. 
1949. $3.75. Pages vit, 254. 

Though not important, this is a 
good little book for the practicing 
lawyer because it offers definite sug- 
gestions for the more effective use of 
words. There are only a little more 
than one hundred pages on this sub- 
ject, since the remainder of the book 
consists of illustrative material from 
the proceedings against Queen Caro- 
line, Tilton v. Beecher, Francis L. 
Wellman’s People v. Harris and Sir 
Edward Marshall Hall’s Rex  v. 
Greenwood. 

There is nothing particularly new 
in the author’s distinction between 
words that are intended to convey 
information and “emotive” words. 
But he gives some good illustrations 
of “bias” words: enemy agents 
are “spies”, ours are “intelligence 
agents”; “raw” rum is just as pure 
as pure milk. He gives interesting 
brief newspaper accounts of the 
removal of Jewish refugees from a 
ship by British soldiers contrastingly 
colored by choice of words. A hostile 
account referred to the soldiers as 
dragging the refugees “bodily”. As 
he says, “bodily” is an “emotive 
intensifier”; there is no other way 
of dragging anybody. 

We are all familiar with the choice 
of alternative epithet by politician, 
journalist or historian. To illustrate, 
this reviewer gives you the choice 
of either upper or lower lines: 


notoriety 


The President achieved by 
fame 
stubbornly, bitterly fanatically 
and 
tenaciously, vigorously zealously 


impudent pretensions : 
asserting his even in 


bold claims 


Rewwau-lae 





. F tools 
legislative councils through his who 
agents 


cunningly insinuated ’ 
themselves into those 
skillfully introduced 


councils. The Senate being in accord 


domination. 
to his 
leadership. 


prejudices succumbed 
with his 
principles yielded 


superstition ‘ 
He was a man of and of 


faith 


obstinacy 
whose policy combined 


strength of purpose 


bigotry and arrogance cowardice. 
with 
firmness and courage caution. 
creature biases 
He was a of strong 
man convictions 


and belonged in the camp of the 


reactionaries. ’ ; 
His conduct of the presidency 
conservatives. 
portended degeneration 
a 
foreshadowed change 
dictatorship. 


of that office into one of 
leadership. 


Most books on words attempt to 
help the reader to a clearer expres- 
sion of his thought. The author of 
this book refers to something well- 
known to the advocate and the con- 
troversialist: that words are often 
purposely used to conceal thought 
or to cover up its absence. Their 
deliberate purpose may be to con- 
fuse, as in the case of the jury lawyer 
who knows that the facts are against 
him. This little book has some 
practical suggestions for calculated 
obfuscation. 

A good suggestion is the avoidance 
of such initial phrases as “we hope 


to prove” instead of ‘‘we shall prove”, 
and “I am sure that’. The very use 
of the word “sure” may raise doubt. 
So we might add that “there is no 
doubt that” may have a boomerang 
effect. It approaches the historian’s 
“doubtless” which really means that 
there is every reason to doubt be- 
cause the word itself is an admission 
of lack of proof, 


The author of this book some 
time ago published Understanding 
English, an “introduction to se- 
mantics”, the science of meaning. 
This, of course, is merely a new word 
for an old thing. In 1897 Bréal, a 
French philosopher, published an 
Essai de Sémantique, referred to in 
Lady Welby’s article on “Significs” 
in the eleventh edition of the 
Encyclopaedia Britannica. In 1900 
Bréal’s work appeared in English 
translation as Semantics. The word 
was picked up and popularized as a 
result of the publication in 1923 of 
The Meaning, of Meaning by C. K. 
Ogden and I. A. Richards, new in its 
eighth edition. In 1933 the Polish 
mathematician, now in America, 
Alfred Korzbski, published Science 
and Sanity. In 1937 Stuart Chase 
gave the movement further impetus 
by his attractively entitled The 
Tyranny of Words. In 1941 Richards 
published Semantics and in 1946 
Wendell Johnson, People in Quan- 
daries, subtitled ‘““The Semantics of 
Personal Adjustment”. 

Many of the semanticists were 
“naive” (to use a favorite “bias” 
word of theirs), naive enough to 
suppose, like children with a new 
toy, that they had discovered some- 
thing entirely new. As if the “mean- 
ing of meaning” had not been the 
concern of philosophers, writers, 
orators, critics, philologists and even 
lawyers ever since the days of 
Aristotle, Demosthenes, Plato and 
the Socratic dialogues.1 They did 





1. For example, as to the ‘‘discovery’’ that o 
word may have several meanings: Aristotle, Cate- 
goricae, 1a; 14025, ‘‘There are four senses in 
which one thing can be said to be ‘prior’ to 
another’’; 15b20, ‘The term ‘to have’ is used in 
various senses’’. On need of definition, De Inter- 
pretatione, 16a]; Analytica Posteriora 90b; To- 
pica, Book 1; Nichomachean Ethics, Bk. F, ¢. 3, 
1094 b 25. On earlier ‘‘semantics’’ see Richard A. 
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“Books for Lawyers” 


perform a salutary work in emphasiz- 
ing the importance of close scrutiny 
of words and remembrance of the 
fact that words are symbols and not 
the things symbolized. But they often 
show an almost frenetic distrust of 
words, especially of any word that 
does not represent something that 
can be apprehended by the senses. 
They sometimes succumb to_ the 
obvious fallacy that because a word 
may have different meanings, there- 
fore, it does not mean anything. 
Thus Chase: “The Principle of 
‘planning’, it appears, denies the 
principle of ‘freedom’. The prin- 
ciple of blab denies the principle 
of blab”’.2 “The American people 
will never tolerate socialism. . . . One 
might as well say, “The people of 
the moon will never tolerate green 
cheese.’ ” 3 

As the last quotation may suggest, 
the great danger of many semanti- 
cists came and comes from the fact 
that much of their writing is based 
upon and contributes to the subtle 
infiltration of philosophies of nomi- 
nalism, skepticism and materialistic 
scientism. And this has not been 
without its effect upon the law in 
legal realism and in the writings of 
such men as Jerome Frank and 
Thurman Arnold. Much of the pop- 
ularity of that writing was due to 
brilliant exposition, vigorous phrase- 
ology, apparent novelty and _ its 
coincidence with an era of cynicism, 
disillusionment, popularized psychol- 
ogies of behaviorism and of rational- 
ization and debunking biographies 
that resulted from the World War I 
and the Great Depression. There 
was a willingness to discount or dis- 
regard the utterances, particularly 
of statesmen or politicians, as mere 
words: “hokum”, “bunk”, “hoo-ey”. 
The fashion was to speak of “barren 
logomachies”, “empty verbalism”, 
“sterile clichés”. Abstractions were 
condemned or denied. General ideas 
or principles were avoided by call- 
ing the words for them mere “labels” 
as if mankind, the classifying animal, 
could get along without categories— 
even the category indicated by the 
word “label”. 


Thus Philbrick in the book under 
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review says at page 33: “The theory, 
for example, that there is such a 
thing as justice that exists inde- 
pendently of human minds, and 
that the business of the law is to 
find out what it is, will not stand 
examination. The theory is a 
modern representative of Plato's 
philosophical concept of universals 
and survives partly as a naive idea 
that if there is a name for a thing 
the thing must exist, and partly (as 
is persuasively argued in Jerome 
Frank’s Law and the Modern Mind) 
as a relic in adults of the childish 
desire for certainty and fixity in a 
changeable and_ difficult world. 
Much the same may be said about 
the abstract word democracy”. 

This is but to echo Stuart Chase: 
“For such terms (“freedom”, “indi- 
vidualism”, “truth”) there are no 
discernible referents in the outside 
world and by mistaking them for 
substantial entities somewhere at 
large in the environment, we create 
a fantastic wonderland”.* “Modern 
physics has rung down the curtain 
on absolutes. . . . The semantic disci- 
pline has a kindred aim”.5 ‘“Aca- 
demic philosophy and formal logic 
have hampered rather than advanced 
knowledge and should be aban- 
doned”.® “It is hard to root out of 
our minds the absolutes which his 
[Plato’s] followers planted in the 
universities of Europe and America 
and which survive and multiply 
with vitality even today”.? “Seman- 
tics moves out of the dusty area of 
dialectic”.8 “Mr. Frank is a seman- 
ticist after my own heart. As an 
economist, I am in favor of giving 
up the term ‘capitalism’ as hopelessly 
ambiguous. As a lawyer, he is in 
favor of giving up not only ‘lawless- 
ness’ but ‘law’. Such a step would 
certainly help us to see real judges 
behaving in a real world. We would 
no longer write letters to the news- 


papers asking God to protect the 
Supreme Court. Other weasel words 
in the jargon of lawyers are ‘negli- 
gence’, ‘freedom of contract’, ‘good 
faith’, ‘due care’, ‘due process’.” ® 
“‘Semantically considered, ‘the law’ is 
a parade of abstractions, normally 
without referents”’.!° 

This is not the place to trace the 
infusion of false philosophy via 
semanticism into the expressed 
thoughts, indeed the judicial opin- 
ions, of certain jurists. Their 
language suggests the denial of the 
existence of such things as “freedom 
of contract”, “justice” and “rights”. 
They condemn “pernicious abstrac- 
tions” perhaps with subtle overtones 
of connotation that all abstractions 
are pernicious. But philosophical 
error aside, Philbrick’s book is, we 
repeat, constructive either for clarity 
of thought and expression or as an 
aid to the rhetoric of the forensic 
cuttlefish. 

BEN W. PALMER 


Minneapolis, Minnesota 


Tue CRIMINAL. By August Voll- 
mer. Brooklyn: The Foundation 
Press, Inc. 1949. $4.00. Pages 462. 

August Vollmer, the author of The 
Criminal, has been one of the most 
constructive forces in America for the 
improvement of police administra- 
tion. In the preparation of this book 
dealing with criminal behavior, he 
has called upon his forty-two years 
of practical experience as a police 
executive and consultant in addition 
to the wealth of knowledge he has 
acquired as a serious student of 
criminology. 

The complex nature of human be- 
havior is realized by everyone except 
the uninformed or the person who 
has had only the most casual intro- 
duction to the subject. John Erskine 
once declared that “Opinion is that 





Trench, on The Study of Words (London 1851); 
English, Past and Present (London 1855); Ernest 
Weekley, The Romance of Words (New York, 
1913); Words Ancient and Modern (New York, 
1926); William Matthews, Words, Their Use and 
Abuse (Chicago, 1882); Cicero, De Finibus (Loeb 
Classical Library) 83, 367. For excellent criticism 
of semanticists see Richard M. Weaver, Ideas have 
Consequences (Chicago, 1948) 148-169. On ‘‘The 


Right Use of Words'’, see Palmer, 34 A.B.A.J. 368- 
372 


. The Tyranny of Words at 296. 
. Id. at 334. 

. Chase, op. cit. at 10 

. Chase, op. cit. at 140 

Chase, op. cit. at 168 
Chase, op. cit. at 212. 
Chase, op. cif. at 243. 
Chase, op. cit. at 324. 

. Chase, op. cit. at 326. 
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exercise of the human will which 
helps us to make a decision without 
information. The totally ignorant 
are full of opinions.” 

In connection with the problem of 
criminal behavior, Vollmer points 
out that the uninformed person 
usually ascribes the cause of crime to 
some one factor which appears evi- 
dent to him and which he believes 
cannot be controverted. This type of 
person is very intolerant of any opin- 
ion which may not coincide with his 
theory. And while many theories 
concerning the cause of crime have 
been dogmatically advanced, there 
are many instances in which world- 
renowned behavior specialists are 
unable to determine the underlying 
factors which have resulted in anti- 
social conduct. Consequently, it is 
safe to assume that the layman’s 
opinion of causes of behavior irreg- 
ularities is usually wrong. Each 
individual’s thinking, feeling and 
acting processes, as well as his experi- 
ences, are never identical with those 
of others. Likewise, no two persons 
are alike organically. Hence, all the 
single theories of the causes of crime 
and the prevention of criminality 
are constructed upon an unsound 
foundation, Vollmer has pointed out 
that for an expert to arrive at a 
proper conclusion as to the under- 
lying reasons for a person’s criminal 
behavior, he must be familiar with 
the heredity and biological structure 
of the individual under study. He 
must possess intimate knowledge of 
the development and functions of the 
nervous system. This includes a 
knowledge as to whether the cells 
concerned with thinking and feeling 
are integrated and working in har- 
mony with the motor mechanism; 
whether there is an occasional charge 
of excessive energy in the thinking 
processes which might give over- 
powering strength to an impulsive 
idea, and whether there are emotional 
surges which completely block the 
controlling action of the will. The 
behavior specialist must know the 
state of the individual’s health, the 
effect of various diseases, the degree 
of fatigue and, at the same time, 
keep in mind the knowledge that 


some normal persons require only 
weak motives for misconduct and are 
easy victims of momentary desires or 
impulses. The expert must also be 
informed concerning the traditions 
and the institutions of culture which 
have enveloped the person under 
study from the time of his infancy. 
These include data regarding his 
home surroundings, school, church, 
associates, neighborhood, recreations 
and occupations. Consideration must 
be given to every person and institu- 
tion that even in the slightest degree 
may have affected his mode of living 
and contributed to weakening or 
strengthening his will. 

In view of the extremely complex 
nature of human behavior, it is small 
wonder that the various panaceas 
which have been advanced to pre- 
vent crime have failed. In a substan- 
tial number of persons no form of 
training can arouse in their minds 
a consciousness of right or wrong or 
prevent them from being antagonis- 
tic to authority. And when it is real- 
ized that our educational system 
generally fails to provide training 
which is helpful in promoting and 
maintaining personal, social and 
spiritual ideals, it is not surprising 
that crime remains one of our most 
serious social problems. 

The Criminal was prepared by the 
author primarily for law enforce- 
ment officers and police students. 
Vollmer stresses the need for ade- 
quate police training, particularly in 
the field of human behavior. Prac- 
tically all of the police officer’s work 
relates to antisocial human conduct. 
Yet, paradoxically, police officers 
generally know but very little about 
the factors that contribute to crimi- 
nality. The author recommends that 
law enforcement officers be trained 
on a college level. Due to lack of 
knowledge regarding human behav- 
ior, the police officers are unable to 
reduce crime and frequently contrib- 
ute to its increase. The same situa- 
tion prevails in the judiciary. The 
present elective system permits men 
to be elected and re-elected to the 
bench who are mentally, tempera- 
mentally and morally unsuited for 
this position. 


“Books for Lawyers” 


Notwithstanding the imperfections 
in our law enforcement system, the 
author expresses the opinion that 
few criminals succeed in evading 
eventual capture and prosecution. 
[his opinion would be subject to 
considerable revision in the field of 
organized crime, however. In various 
localities, many well-organized crim- 
inal gangs with strong political pro- 
tection have continued to operate 
with complete immunity for many 
decades. This condition will con- 
tinue to prevail until we place our 
entire system of law enforcement, 
including the prosecutive and judi- 
ciary branches of government, on the 
sound professionalized and socialized 
basis recommended by the author. 


Vircit W. PETERSON 
Chicago Crime Commission 


Tue RATIONAL BASIS OF 
CONTRACTS AND RELATED 
PROBLEMS IN LEGAL ANALY- 
SIS. By Merton Ferson. Brooklyn: 
The Foundation Press. 1949. $4.00. 
Pages xx, 291. 


The centuries-old quest for basic 
truths in the law has produced thou- 
sands of pages devoted to the dis- 
covery, description and documenta- 
tion of fundamental principles. With 
this book of more-or-less connected 
essays, most of which have appeared 
previously in various law journals 
and reviews,'! Dean Ferson adds 291 
pages to the accumulation. He de- 
votes these pages to his theories on 
the proper application of existing 
principles in the law of private agree 
ment rather than to the discovery of 
new truths. Content with the old, he 
states his purpose clearly in his pref- 
ace: to take students “back to funda- 
mentals,” not for the sake of theory 
itself, but because an understanding 
of the unifying philosophy behind 
the rules makes the analysis of 
troublesome problems in the field 
simple.” 





1. Chapters I, II, Ill, IV, Vil, IX and XI are 
reprinted without substantial change from on 
article published in 31 Corn. L. Q. 105 (1945). 
Chapter VII! previously appeared in 31 Yale L. Jour. 
15 (1921). and Chapter XI! in 2 Vand. L. Rev. | 
(1948) 

2. Pages v, vi. 
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As Dean Ferson analyzes and de- 
scribes it, the structure and operation 
of the law of agreement does indeed 
appear to have a remarkable unity 
and a_ beautiful simplicity. Small 
wonder, then, that problem-solving 
based on the understanding thus 
gained is engagingly easy. Stripped to 
its bare framework, his method 
seems to be this: He starts with the 
generally accepted premise that 
private autonomy lends coherence 
to the law of agreement in Anglo- 
American jurisprudence. Thus all 
the legally significant relationships 
which can be created by the exercise 
of this power—such as gift, exchange, 
contract, etc.—have a common basis. 
This being true, it is not surprising 
that an examination of these rela- 
tionships (called transactions) _re- 
veals that though some include obli- 
gations and some do _ not, the 
elements essential to the creation of 
each are common to all. These essen- 
tial elements are (1) an exact defini- 
tion of the terms of the contemplated 
transaction and (2) an act of at least 
one party signifying his intention to 
be bound to the transaction thus 
defined. The latter trap-springing 
event is labeled the juristic act. The 
student now has his tools; his task 
from here on is easy. He has only 
two things to do. He must carefully 
scrutinize the type of transaction 
with which he is dealing so as not to 
confuse a gift or an exchange with 
a contract. And he must determine 
whether or not both of the above 
essential elements are present. If 
both are present: completed deal. If 
one or both are missing: no legally 
significant relationship. It is just as 
simple as that. 

Having thus made clear the meth- 
od of attack, Dean Ferson proceeds 
in the balance of the book to apply 
it to a few of the less digestible legal 
rules which courts have at one time 
or another enunciated. The result 
in each case is most gratifying: It 
appears that these rules would never 
have been born had the courts re- 
sponsible for them understood and 
used the Ferson formula. Perhaps, 
however, the author should have 
pointed out that the use of common 
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sense by those courts would have 
been just as effective as his system in 
preventing the creation of these un- 
fortunate rules. 

As an illustration of the kind of 
mental exercise which the law can 
afford when dealt with at a high 
level of abstraction, the book is in- 
teresting. Those who like to play 
with words and concepts as if they 
were ends in themselves, and who 
recognize that such occupation is 
no more than an absorbing game, 
will be intrigued by Dean Ferson’s 
essays. But since the book was avow- 
edly written for students and not for 
legal sophisticates, it must be ap- 
praised in the light of this purpose. 
Only, then, if it will be genuinely 
helpful to students in their struggle 
to master the complexities of the law, 
if it will make the judicial process 
more meaningful to them, if it will 
better fit them to cope with problems 
at all levels of practice, can it be 
deemed to have fulfilled its mission. 
How does it fare when tested by these 
specifications? 

It has the virtue of being written 
easily and in understandable English. 
Seldom has the author succumbed 
to the temptation—all too prevalent 
among legal scholars—to use a six- 
syllable word when a _ two-syllable 
word was available. This is all to the 
good. But he uses this clean English 
to present an over-simplification of 
the law of contracts which—if taken 
seriously—will hinder rather than 
help students to understand the law. 
The average student is only too 
eager to embrace any system which 
purports to create order out of chaos 
in a few easy lessons. The danger, 
then, that most students who read 
this book will take it seriously is only 
too real. Under these circumstances, 
it should be kept from—not recom- 
mended to—students. 

Simplification of the law so far as 
it can be achieved without sacrific- 
ing recognition of the facts of legal 
life is a goal of every teacher. But 
the construction of a conceptual 
system which is kept symmetrical 
only by the careful avoidance of all 
elements which would destroy that 
symmetry leads away from, not to- 


ward, that goal. That is the kind of 
system which Dean Ferson has 
created. How, for example, does he 
keep the student’s eye squarely on 
his point that “an exchange, when 
analyzed, is like two gifts except that 
each transfer or surrender is made 
by reason of and in exchange for the 
other’? He simply dismisses all of 
the significant differences covered 
by the excepting clause with the 
following footnote: ‘“There might 
conceivably be a warranty added to 


a [cash] sale; but that is another 


story.”"* He never gets around to 
telling that other story. How does 
he treat the whole subtle question of 
the extent to which courts adjust 
inequality of bargaining power in 
enforcing such form contracts as 
insurance policies? He makes this 
solitary reference: “The definition 
of terms is simplified in some lines 
of business by the use of ‘ready made 
forms.’ The standard fire insurance 
policy affords an illustration.” 


o 


Even more serious is his consistent 
failure to point out how judges can, 
and do, respond to that whole com- 
plex of forces—personal, social and 
economic—which has shaped and 
continues to shape our law. In only 
a few instances, and then only in 
passing, does he indicate that the 
rules—simple enough in themselves— 
are hard to fit to the facts of any 
but the most elementary case. No- 
where does he point out the vast 
difference between discovering and 
understanding the rational basis for 
a generally stated rule and discover- 
ing and understanding the basis— 
rational or otherwise—for a specific 
judicial determination of an actual 
controversy. Nowhere, in short, does 
he point out the flexibility of the 
common law which is its great 
strength and beauty. Quite to the 
contrary, he strives to convey the 
impression that it is a rigid system 
which is easy to understand because 
it normally operates with machine- 
like precision. This is not the law as 
lawyers know it. 





3. Page 13. 
4. Footnote 20, Page 22. 
5. Page 42. 
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The careful reader will find indica- 
tions in two of the book’s chapters 
that the author himself is not really 
unaware of the true stuff from which 
the law is made. These are its bright- 
er spots. For at these points, close 
scrutiny makes it apparent that he 
is examining rules in the light of 
their practical consequences rather 
than in terms of fundamental prin- 
ciples. Thus in Chapter V he ap- 
praises the rule that the death of an 
offeror or of a principal instantane- 
ously terminates an offer or an 
agency, and rejects its general appli- 
cation on the ground that in many 
cases it works hardship without any 
compensating good. Similarly, in 
Chapter XII, much of his discussion 
of the factual overlapping of the 
master-servant and _ principal-agent 
relationships in cases involving false 
representations by the agent is funda- 
mentally realistic despite the lip serv- 
ice which he still pays therein to 
the “juristic act”. Once recognized, 
the contrast between these chapters 
and the balance of the book is illu- 
minating. But submerged as these 
parts are in the mass, the average 
law student will never see and ap- 
preciate that contrast. 

The exercise obtained by working 
with theory on a high level of ab- 
straction may have value as a mental 
muscle builder. But when such 
theory is presented as an aid to an 
understanding of how the law oper- 
ates or of how future legal problems 
should be solved, it gives a student 
a completely misleading picture. 
Even worse, it encourages him to 
close his mind to the real questions 
and thus to turn his back on the 
challenge presented by a living law. 
Any book which has this result does 
no service to legal education. 

ADDISON MUELLER 
Yale Law School 


Men AND MEASURES IN THE 
LAW. By Arthur T. Vanderbilt. New 
York: Alfred A. Knopf. 1949. $3.00. 
Pages xxii, 156. 


Men and Measures in the Law is 
the fourth annual series of lectures 


delivered at Michigan Law School 


in April, 1948, under the auspices of 
the William W. Cook Foundation. 
Previous lectures were delivered by 
Carl L. Becker, Edward S. Corwin 
and John Maurice Clark. In selecting 
Chief Justice Arthur T. 
as the fourth lecturer, the Founda 


Vanderbilt, 


tion chose one of the nation’s most 
distinguished jurists, and one whose 
experiences as a_ lawyer, political 
leader and teacher eminently quali- 
fied him for this task. 

In this series of five lectures, Chief 
Justice Vanderbilt divided his sub- 
ject into three main parts; first, an 
inventory of law in the books, law 
in action, and law in the law schools; 
second, a resume of the growth of 
substantive law in England and 
\merica; and lastly, our procedural 
law in its historical aspects, ending 
with some suggestions for a program 
of reform for the future. In thus 
undertaking to deal with some of 
the fundamental problems confront- 
ing the legal profession today, he 
has been critical—admittedly so—and 
justifies his attitude frankly by say- 
ing that “we are living in critical 
times”. Speaking as he was to young 
men, he believed they would preter 
the unembellished truth. With this 
objective and this approach he has 
succeeded not only in producing a 
remarkably excellent analysis of out 
present situation, but also has envi- 
sioned a sensible plan for the future. 
His criticism is constructive. 


In “Taking Inventory” Justice 


Vanderbilt recognized the age-old 
problem of the law, phrased by Hera- 
clitus of Ephesus in these words, “The 
major problem of human society 1s 
to combine that degree of liberty 
without which law is tyranny with 
that degree of law without which 
liberty becomes license.’”” Comment 
ing on the sheer bulk of our legal 
material, he points out that “knowl- 
edge of law as a system is becoming 
increasingly rare”. Demonstrating 
his penchant for effective statistics 
he shows us that the Code of Federal 
Regulations prepared as of June |, 
1948, contains approximately 11,000,- 
000 words—fourteen times as many 
as in the Bible (774,746 words) , and 


twelve times as many as in Shake- 


“Books for Lawyers” 


900,000 


words) ! He is even more critical of 


(approximately 


speare 


the unknowability of the vast wilder- 
ness of statutes and the jungle of ad- 
ministrative law, singling out the 
classic illustration of “government by 
ignorance” in Panama _ Refining 
Company v. Ryan. This is the case 
where the government instituted an 
action for violation of a section of 
the Petroleum Code which had ac- 
tually been repealed! The remedies 
for these evils are better classification 
and some intelligent key to this store- 
house of law. He states cogent rea- 
sons for his belief that the social 
sciences, properly synthesized, have 
become a required field for study 
by lawyers today, if the dominant 
interest is to be 


properly 


public 
understood and protected by lawyers. 

Chis dynamic concept of the law- 
yer’s responsibilities place new obli- 
gations on American law schools, ex- 
Dean Vanderbilt believes. Law today 
is not found only in judicial 
decisions, but in an inert mass of 
legislation and administrative rules 
and regulations. Although demon- 
strating some of the short-comings 
of the Restatement of the Law, he 
concludes that “the American Law 
Institute has rendered a great serv- 
ice to the profession by setting an 
example of cooperative endeavor.” 
Further progress along such lines is 
necessary unless the profession is to 
be overwhelmed by sheer weight and 
mechanical difficulties of determin- 
ing what is the law. 

Evincing the results of his thirty- 
six years at the Bar, he decries the 
great gap between law in the books 
and law in action, recalling Justice 
Holmes’ phrase, “The life of law has 
not been logic; it has been experi- 
ence.” The lawyer must avoid be- 
coming a warped individual, a slave 
of his practice. The author questions 
the aversion of the average lawyer, 
particularly large city lawyers, to the 
practice of criminal law. Legislation, 
administrative law and public law, 
too, seem to be included in the aver- 
age lawyer’s aversions. Justice Van- 
derbilt decries what he describes as 
“the greatest default of the legal pro- 
fession today,” namely, a lack of 
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sense of individual responsibility on 
the part of every member of the Bar 
for his position as a leader of public 
opinion in his own community. He 
believes the individual men can be 
made to count and that we lawyers 
have the power within ourselves to 
work out solutions of our social prob- 
lems by reason and resolution. This 
will require lawyers to continue to 
improve their general and legal 
education by postadmission study, 
including the fields of comparative 
law and civil law. 

In discussing law in the law schools 
the author points out that in the last 
seventy-five years, law schools have 
emphasized almost exclusively com- 
mercial law and the law of property. 
He believes we must teach “law as a 
system rather than as a series of 
water-tight compartments called 
courses”. Summarizing this aspect he 
says: 

The most difficult task of all ahead 
of the law schools is that of inculcat- 
ing in our law students as under- 
graduates a sense of individual obliga- 
tion, first, for the problems of the 
legal profession, the improvement of 
the administration of justice in the 
courts and in the administrative tri- 
bunals, the upholding of the canons 
of professional and judicial ethics, the 
elimination of the unauthorized prac- 
tice of the law, and the like; and sec- 
ondly, for what may be called the 
public or social aspects of professional 
responsibility for guiding public opin- 
ion, for party leadership and for of- 
ficeholding. 


His next major topic deals with 
the growth of the substantive law. 
Here the author demonstrates the 
vast range of his knowledge of legal 
history. He concludes that progress 
and reform in the legal field have 
been made, first, by the ruler aided 
by experts; second, by a small group 
of legislative leaders; and third, by 
a broad popular movement sparked 
by genius and fanned into flame by 
ceaseless agitation. Hoping for a 
more rational attitude toward legis- 
lation as a mode of law-making, he 
expects this to be sought first of all 
in the law schools. 

Procedure has been the stumbling- 
block to the kind of reform he envi- 
sions. Devoting the last two chapters 
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of this replete little volume to this 
tangled subject of procedure, Jus- 
tice Vanderbilt demonstrates his out- 
standing ability in analysis of detail 
and synthesis of forceful argument. 
He sketches for the reader in chrono- 
logical form the course of procedural 
reform in England and the United 
States, concluding that, while con- 
siderable progress has been made, 
yet much remains to be done. To 
the American Bar Association he 
gives deserved credit for its work in 
improving the standards of legal 
education, saying: 


More than any other agency, how- 
ever, it has been ihe American Bar 
Association that has led the fight on 
a nationwide basis for sound stand- 
ards of legal education, for canons of 
judicial and legal ethics, and for the 
improvement of the administration 
of justice. 


In concluding, Justice Vanderbilt 
gives the reader his suggestions for 
a program for the future. He stresses 
the advantage of taking common 
counsel, as did Edward I in England, 
particularly among law school facul- 
ties and among laymen. He lays 
down standards for judges and for 
expeditious judicial action. His suc- 
cessful work in bringing about the 
adoption of the new 1947 Constitu- 
tion in New Jersey gives force to his 
arguments. He covers judicial selec- 
tion and tenure, the selection of 
jurors and of counsel. He discusses 
the method of argument and the 
decision of appeals. His program 
is a formidable one, yet he ends on 
this optimistic note: 


I am sufficiently optimistic, how- 
ever, to believe that, if aroused, we 
have the capacity and, I trust, the 
will to mold our law for the effective 
preservation of our civilization and 
our freedom, thus the better serving 
mankind’s age-old quest for justice. 


Here is a storehouse of legal lore 
and learning, ably adapted to mod- 
ern needs through clear elucidation 
by a great teacher, a successful law- 
yer, and a respected Chief Justice. 
The printed volume is copiously 
footnoted. One’s only regret is that 
the printed page is unable to repro- 
duce the author's twinkling eye, his 


engaging smile and verbal emphasis 
which made these lectures at Michi- 
gan Law School so delightfully alive 
to his fortunate listeners. As the 
jacket of this book states, Chief Jus- 
tice Vanderbilt’s book “is ‘must’ 
reading for all who are genuinely 
interested in law and in the adminis- 
tration of justice”. 
EUGENE C. GERHART 

Binghamton, New York 


D R. JOHNSON AND THE LAW. 
By Sir Arnold McNair, K.C. London 
and New York: Cambridge Univer- 
sity Press. 1948. $2.00. Pages xt, 115. 

Sir Arnold takes us upon an 
evening’s scholarly and charming 
excursion through the eyes of the 
extraordinary and versatile Samuel 
Johnson into the legal atmosphere 
of the eighteenth century, ‘“‘a century 
which marks one of the most creative 
periods of our law—common law and 
equity, maritime and international 
law.” We meet one of England’s 
quartet of great judges, Holt, Hard- 
wicke, Mansfield and Stowell, the 
first and second Vinerian Professors 
of Oxford, Blackstone and Chambers, 
and, of course, the bustling Boswell. 
“Living as he [Johnson] did for so 
many years in and near the Temple 
and Gray’s Inn, it is clear not merely 
that he had many opportunities of 
meeting practicing lawyers but he 
sought them. The fact is that he had 
a predilection for their company, and 
many of them for his. He enjoyed 
the lust of battle with keen and alert 
minds. ‘Lawyers know life prac- 
tically’, as he remarked, and, much 
as he liked books, he loved them 
most as a record of the life of his 
fellow men.” 

We read of his library which for a 
layman contained an_ impressive 
number of volumes in various fields 
of law. We learn of the Scotch and 
English cases in which he was called 
upon to render opinions and even to 
prepare arguments. His forte was 
the underlying general principles 
rather than technical points of law 
concerning which he _ had little 
knowledge. The fundamental moral 
emphasis which pervaded his writ- 
ings is much in evidence here as well 
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as many of his prejudices and his 
[ory presumptions. 

He thought lawyers should not 
necessarily be censured for prolixity 
as Close reasoning in argument will 
not necessarily fix attention whereas 
repetition will. He also saw the 
necessity for preparing a measure of 
“extraneous matter”. “If you begin 
with the strength of your cause, it 
may be lost before they begin to 
listen. When you catch a moment of 
attention, press the merits of the 
question upon them.” Is it any 
wonder that the Bar sought his mode 
of fashioning arguments and even 


the condemned Anglican Minister, 
William Dodd, suffered him to write 
his appeals for clemency? 

We learn his views on the place of 
law in society, the law of nations, 
the constitution, the sanctity of 
property, with which subject he links 
his reason for frowning upon 
infidelity, of crimes and criminals, 
of copyright, evidence, imprisonment 
for debt, libel on the dead and 
precedents, as to which he makes the 
provocative comment: “As to prece- 
dents, to be sure, they will increase 
in course of time; but the more 
precedents there are, the less occasion 


1949 Ross Essay Competition 


Is Won by Ernest Wilkerson 


® Ernest Wilkerson, 29-year-old law- 
yer from Casper, Wyoming, is the 
winner of the 1949 Ross Essay Prize. 
The subject for this year’s competi- 
tion was ‘What Is the Proper Place 
and Function of the Lawyer in 
Society?” The annual contest is 
made possible by the testamentary 
gift of the late Judge Erskine M. 
Ross of California. The award, a 
check for $2500, will be presented 
to him September 8 at the Annual 
Meeting in St. Louis. 

The Association Committee which 
made the award is composed of John 
Kirkland Clark, of New York, Chair- 
man; Alfred P. Murrah, of Okla- 
homa, and Leo Brewer of Texas. 

Mr. Wilkerson was born in Lusk, 
Wyoming, March 18, 1920, and his 
family moved to Casper in 1921. He 
graduated from the University of 
Wyoming with a B. A. degree in 
1941, and enlisted in the United 
States Marine Corps immediately 
upon graduation, but was not called 
to active duty until he had completed 
six months at Yale Law School. 


He was commissioned a second 
lieutenant in the Marine Corps after 
officer’s training at Quantico, Vir 
ginia. He received additional mili- 
tary training at the United States 
Army Combat Intelligence School at 
Camp Ritchie, Maryland, and went 
overseas with the Third Marine 
Division. He saw active duty in New 
Zealand, Guadalcanal, Bougainville, 
Saipan, Okinawa and Japan, serving 
as S-2 and S-3, first with the Second 
Battalion, Ninth Marines, and later 
with the Sixth Marine Regiment. He 
was returned to inactive duty as a 
captain in November, 1945. 

Re-entering Yale Law School in 
1946, he graduated in November, 
1947. While at Yale, he served as 
president of the Yale Law School 
Student Association, participated as 
a finalist in the first-year moot court 
competition and received the Francis 
Wayland prize for superior work in 
case presentation and negotiation. 

He has been engaged in the prac- 
tice of law since his admission to the 
Wyoming Bar in February, 1948. He 
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is there for law; that is to say, the less 
occasion for investigating principles.” 
Sir Arnold points out that Johnson 
never could afford to study law and 
hence never attained the fulfillment 
of a desire he long cherished. He 
speculates interestingly as to whether 
Johnson would have been a success 
at the Bar and concludes that the 
promise of glory in the law is not 
always attained, as chance plays so 
prominent a part along with ability. 
And then, as Boswell says, we would 
not have had the Dictionary. 
LesTeR E. DENONN 


New York City 
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ERNEST WILKERSON 


took an active and leading part in 
founding a new morning newspaper 
in Casper, the Casper Morning Star, 
and was prominent in formulating 
the Casper Long Range Plan, a pro- 
gram of community development. 

He is married, and has two sons. 
He has been a member of the As- 
sociation since 1948. 
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First Conference of Chief Justices 


Will Meet in St. Louis 


® The first formal sessions of the 
Conference of Chief Justices, com- 
posed of the presiding judges of all 
the courts of last resort throughout 
the forty-eight states, will be held in 
September in St. Louis, concurrently 
with the Annual Meeting of the 
American Bar Association. Just as 
the Governors’ Conference, the 
Council of State Governments and 
the National Conference of Commis- 
sioners on Uniform State Laws plan 
improvement in the handling of 
state matters, though generally in the 
executive and legislative spheres, so 
the purpose of the Conference oi 
Chief Justices will be to plan im- 
proved handling of such matters 
within the judicial sphere. 

In the past, public-spirited citizens 
and forward-looking officials alike 
have given constructive attention to 
the nature of our American govern- 
mental processes. An instance of this 
on the federal side is the authoriza- 
tion by Congress some years ago for 
the creation of the Judicial Confer- 
ence of the United States, which has 
been of such practical value to the 
federal judiciary. Unfortunately, no 
similar means has existed for the 
country-wide consideration of the 
needs of the forty-eight state judicial 
systems. Though certain state Chief 
Justices, together with a group of 
other appellate judges, who were 
Bar As- 
American 


members of the American 
Law 
Institute, bave for several years been 
accustomed, at the meetings of these 
organizations, to gather together and 
discuss their common problems in 


sociation and the 


informal fashion. 

Amidst all the attention given to 
our state governmental processes by 
the Governors’ Conference, the 
Council of State Governments, the 
National Conference of Commission- 
ers on Uniform State Laws and other 
similar bodies, the judicial branch of 
our forty-eight state governments has 
largely been the “forgotten man” so 
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to speak. This is indeed unfortunate, 


since as Chief Justice Vanderbilt, of 


the New Jersey Supreme Court, 
former President of the American 
Bar Association, has said, the judi- 
cial system is “the weakest branch of 
the government . .. it carries neither 
the sword nor the purse . . . the meas- 
ure of the efficiency of the judiciary 
is the authority of reason rather than 
by reason of its authority”. 

To meet this lack of aid to the 
judicial branch of our forty-eight 
state governments, the Section of Ju 
dicial Administration of the Ameri- 
can Bar Association, whose major 
purpose is to aid the functioning of 
our courts, recently proposed the 
formation of this formal Conference 
of Chief Justices. This suggestion was 
promptly approved by the Associa- 
tion’s House of Delegates at its ses- 
sions in February, 1948, which au- 
thorized the Section of Judicial 
Administration to undertake the 
organization of this conference. 

The Section of Judicial Adminis- 
tration has been busily engaged in 
setting up the Conference of Chief 
Justices with the aid of a committee 
of its own members, themselves the 
Chief Justices of the highest courts 
of their own states. This committee 
presently consists of, as Chairman, 
Laurance M. Hyde, who will be 
Chief Justice of Missouri, the host 
state, at the time of the Conference 
sessions in St. Louis in September, 
and also Chief Justice Gibson, of 
California; Chief Justice Hickman, 
of Texas; Chief Justice Maltbie, of 
Connecticut; former Chief Justice 
Rossman, of Oregon; former Chief 
Justice Thomas, of Florida; Chief 
Justice Vanderbilt, of New Jersey; 
and Chief Justice Weygandt, of 
Ohio. 

That there is good reason to antic- 
ipate the success of this new confer- 
ence along these lines may be clearly 
understood by considering the simi- 
lar Judicial Conference of the United 


States, above alluded to, consisting 
of the Chief Justice of the United 
States and the Chief Judges of all 
the federal courts of appeals. 

Not only will the Conference ol 


Chief Justices aid the functioning 
of the courts within the boundaries 
of a state, but the very fact that these 
leaders of these forty-eight judicial 
systems will be rubbing shoulders 
with each other cannot fail to lubri- 
cate the interaction of our forty-eight 
states, which is so constant along 
many judicial lines. Bearing in mind 
that each of these forty-eight Chief 
Justices is the titular leader of the 
entire judicial system in his own 
state, each state system consisting of 
literally hundreds of courts, the ag- 
gregate power represented by this 
conference can well be imagined. 
Furthermore, with the Conference of 
Chief Justices representing the state 
judicial processes, and the Judicial 
Conference of the United States rep- 
resenting the federal judicial proc- 


ess, these two analogous bodies will 


much simplify the desirable inter- 
action between our federal and state 
judicial systems. 

Since the Section of Judicial Ad- 
ministration of the American Bar 
Association, itself composed primari- 
ly of judges, both state and federal, 
throughout the entire country, is 
planning the forthcoming confer- 
ence, and the conference itself has 
such important constructive pur- 
poses, it is only to be expected that 
the conference at St. Louis will have 
a substantial and serious program. In 
outline, the attending Chief Justices 
will first consider their own judicial 
their own appellate 
courts. Then after the organization 
of the conference itself, the Confer- 
ence of Chief Justices will meet 
jointly with the Section, to discuss 
the integration of the judiciary with. 
in a state under the leadership of the 
Chief Justice of the highest state 

(Continued on page 614) 
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" | Seventy-Second Annual Meeting 
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d ® This is the first official program of the 1949 Annual Meeting 
f of the Association which will be held at St. Louis, Missouri, from 
eC September 5 to September 9. Further details of the program, 
‘ which are not available at this time, will be published in the 
August issue of the Journal. 

; 


THE ASSEMBLY 
The Opera House, Kiel Auditorium 


First Session 


Monday, September 5, 10:00 a.m. 
Che President of the Association, presiding 


Call to order 

\ddress of Welcome, R. Forder Buckley, President olf 
the Bar Association of St. Louis 

Response, Cody Fowler, of Florida 

Introduction of Distinguished Guests 

Annual Address of the President of the Association 

Presentation of Resolutions (Constitution, Article IV, 
Section 2) 

Eighth Annual Meeting of the American Bar Associa- 
tion Endowment, Jacob M. Lashly, of Missouri, 
President 

Presentation of Awards of Merit to two state bar associa- 
tions and two local bar associations, F. M. Sercombe, 
of Oregon, Chairman of Committee on Award 

Announcement of vacancies, if any, in the offices of 
State and Assembly Delegates 

Nomination and election of Assembly Delegates to fill 
vacancies 

Nomination of five Assembly Delegates for three-year 
terms ending with adjournment of 1952 Annual 
Meeting 





First Announcement of Program: 


Second Session 


Monday, September 5, 2:30 p.m. 
Ihe President of the Association, presiding 


Address by General Dwight D. Eisenhower 


Third Session 


~ 


Wednesday, September 7, 2:00 p.m. 
Che President of the Association, presiding 
Addresses by: 
The Chief Justice of the United States 
Stanley H. McCuaig, K. C., Immediate Past President 
of The Canadian Bar Association 
Report of Committee on Resolutions, Philip J. Wickser, 
Chairman, Buffalo, New York 
Consideration of Amendments to the Constitution and 


By-Laws 


Fourth Session 


Wednesday, September 7, 8:00 P.M. 
Che President of the Association, presiding 


Address by The Right Honorable Lord Morton of 
Henryton, P. C., M. C. 


Fifth Session 


Thursday, September 8, 2:00 P.M. 
Ihe President of the Association, presiding 


Announcement of election of Assembly Delegates 

Presentation of Ross Bequest Award to Ernest Wilker- 
son, of Wyoming 

Address by Robert F. Maguire, of Oregon 

Presentation of awards of merit to cities showing great- 
est improvement in Traffic Courts 

Statement concerning American Law Institute, 
Harrison Tweed, of New York, President 
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Annual Dinner 


Thursday, September 8, 7:30 p.m. 
Hotel Jefferson 
The President of the Association, presiding 
— P 8 


Speakers: 

Ihe Honorable Harold M. Stephens, Chief Judge, 
United States Court of Appeals of the District of 
Columbia 

The Right Honorable Lord Morton of Henryton, 
P.C;, M. C. 

Presentation of Incoming President 


Sixth Session 
Friday, September 9 


Immediately following adjournment 
of the final session of the House of Delegates 


The President of the Association, presiding 


Report by the Chairman of the House of Delegates of 
action upon resolutions previously adopted by the 
Assembly 

\ction by the Assembly upon any resolutions previously 
adopted by the Assembly but disapproved or modified 
by the House 

Unfinished business 

New business 

Presentation of new officers and members of the Board 
of Governors 

Remarks by the Incoming President 

\djournment, sine die 


HOUSE OF DELEGATES 
Kiel Auditorium 


I'he House of Delegates will meet promptly at 3:30 P.M., 
Monday, September 5; 9:30 a.m., Wednesday, September 
7; 9:30 a.m., Thursday, September 8; and 9:30 a.m., 
Friday, September 9, for the consideration of reports 
and recommendations of Sections and Committees, and 
other business which may come before it. 

The Calendar of the sessions of the House of Delegates 
will be printed in the Final Program for the Annual 
Meeting, and a final Calendar containing the text of all 
available resolutions to come to the attention of the 
House will be distributed at the first session. 


SCHEDULE OF SECTION MEETINGS* 


Administrative Law 
Monday, September 5, 12:30 p.m. 
Hotel Statler 
Luncheon 
2:30 P.M. 
General Session 


* Unless otherwise indicated all business sessions will be held in Kiel 
Auditorium 
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Bar Activities 


Sunday, September 4, 12:30 P.M. 
Hotel Statler 


Luncheon 
Conference of Bar Secretaries 

2:30 P.M. 
Annual Conference of Bar Secretaries 


Monday, September 5, 12:30 P.M. 
Hotel Statler 
Joint Luncheon with Section of Legal Education 
and Admissions to the Bar and the Committee 
on Continuing Legal Education 


Tuesday, September 6, 10:00 a.m. and 2:00 P.M. 
General Sessions 


Corporation, Banking and Mercantile Law 
Sunday, September 4, 10:00 a.m. and 2:00 p.m. 
Hotel Jefferson 


Council Meetings 
4:00 to 7:00 p.m. 
Reception 


Monday, September 5, 2:00 p.m. 
General Session 


Tuesday, September 6, 10:00 a.m. 
General Session 


12:30 P.M. 
Hotel Jefferson 
Joint Luncheon with Section of Taxation 


2:30 P.M. 
General Session 


7:30 P.M. 
Hotel Jefferson 


Joint Dinner with Section of International and Com- 


parative Law 


Wednesday, September 7, 8:00 a.m. 
Hotel Jefferson 
Breakfast for Executive Committee of Division of Food 
Drug and Cosmetic Law 


10:00 A.M. 
General Session 


12:30 p.m. 
Luncheon 


Criminal Law 


Tuesday, September 6—10:00 a.m. and 2:00 p.m. 
General Sessions 
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Insurance Law 
Sunday, September 4, 12:00 m. 
Hatel Jefferson 
Luncheon for Officers, members of Council and Com- 
mittee Chairmen 


Monday, September 5, 2:00 P.M. 
General Session 


Tuesday, September 6, 8:00 a.m. 
Hotel Jefferson 
Breakfast for Committee on Health and Accident Insur- 
ance Law and Committee on Life Insurance Law 


10:00 a.m. 
Round Tables I, II and III 


2:00 P.M. 
Round Tables IV, V, VI and VII 


6:30 P.M. 
Hotel Statler 
Reception 


7:30 P.M. 
Dinner Dance 
Wednesday, September 7, 10:00 a.m. 


General Session 


International and Comparative Law 
Sunday, September 4, 2:00 p.m. 
Hotel Jefferson 

Council Meeting 

Monday, September 5, 2:00 P.M. 
General Session 

Tuesday, September 6, 10:00 a.m. 
General Session 


12:30 p.m. 


Hotel Jefferson 
Joint Luncheon with Junior Bar Conference 


2:30 p.m. 
General Session 
7:30 P.M. 
Hotel Jefferson 


Joint Dinner with Section of Corporation, Banking 
and Mercantile Law 


Judicial Administration 


Sunday, September 4—2:00 P.M. 
Hotel Jefferson 
Council Meeting 


7:00 P.M. 
Hotel Jefferson 
Informal Judicial Dinner 


Program for Seventy-Second Annual Meeting 


Monday, September 5, 2:00 p.m. 
General Session in conjunction with Conference of 
Chief Justices 


Tuesday, September 6, 10:00 a.m. and 2:00 p.m. 
General Sessions—Model Trial Court Demonstration 


7:30 P.M. 
Hotel Jefferson 
The Judiciary Dinner of the United States 


Wednesday, September 7, 10:00 a.m. 
Judicial Selection and ‘Tenure 


Reports of State Committees 


‘Thursday, September 8, 10:00 a.m. 
Model Traffic Court 


Junior Bar Conference 
All meetings at Hotel De Soto 
Saturday, September 3, 9:00 a.m. and 2:00 P.M. 
Council Meetings 
Meeting of Committee of Judges of Awards of Merit 


5:00 p.m. 
Reception 


Sunday, September 4, 9:00 A.M. 
Breakfast meeting of Delegates from Junior Bar Groups 
affiliated with the Junior Bar Conference 


10:00 A.M. 


Meeting of student delegates from American Law 


Schools 


12:30 p.m. 


Luncheon 


2:00 P.M. 


First General Session 


5:00 P.M. 
Reception 


Monday, September 5, 2:00 p.m. 
Round Table on Job Opportunities 
Meeting of Resolutions Committee 


Meeting of student delegates from American Law 


Schools 


4:00 P.M. 
Meeting of Nominating Committee 


2:00 to 6:00 P.M. 
Debate sponsored by Conference on Personal Finance 
Law, participated in by Junior Bar Conference 


Tuesday, September 6, 10:00 a.m. 
Second General Session 
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12:30 p.m. 
Hotel Jefferson 
Joint Luncheon with the Section of International and 
Comparative Law 
12:00 m. to 2:00 p.m. 
Hotel De Soto 
Balloting 
2:00 p.m. 
Counting Ballots 
3:00 P.M. 
Meeting of New Council 
7:30 P.M. 
Dinner Dance 


Labor Relations Law 
‘Tuesday, September 6, 10:00 a.m. and 2:00 P.M. 
General Sessions 


Legal Education and Admissions to the Bar 


jointly with the 


National Conference of Bar Examiners 
Saturday, September 2, 2:00 p.m. 
Hotel Statler 
Council Meeting 


Sunday, September 4, 10:00 a.m. and 2:00 p.m. 
Hotel Statler 
Council Meetings 
Monday, September 5, 12:30 p.m. 
Hotel Statler 
Joint Luncheon with Section of Bar Activities and the 
Committee on Continuing Legal Education 
2:00 P.M. 
General Session 
Tuesday, September 6, 9:00 a.m. 
General Session 
12:30 p.m. 
Hotel Statler 
Luncheon 
2:00 p.m. 
General Session 
Wednesday, September 7, 9:00 a.m. 
Institute on Problems of Legal Draftsmanship 


Mineral Law 
Monday, September 5, 4:00 p.m. 

Hotel Jefferson 

Meeting of Council Members and Committee Chairmen 
Tuesday, September 6, 10:00 a.m. and 2:00 p.m. 
General Sessions 
7:30 P.M. 

Hotel Statler 

Dinner 


Wednesday, September 7, 10:00 a.m. 
General Session 
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Municipal Law 


Monday, September 5, 2:00 P.M. 


General Session 
Tuesday, September 6, 10:00 a.m. and 2:00 P.M. 
General Sessions 
JOINT COMMITTEE OF THE SECTION OF MUNICIPAL LAW 
AND THE AMERICAN SOCIETY OF CIVIL ENGINEERS ON 


FUNDAMENTAL CONSIDERATION IN RATE AND RATE 
STRUCTURES RELATIVE TO FINANCING WATER, SEWER- 


AGE AND OTHER UTILITIES 


Friday, September 9, 12:00 M. 
Hotel Statler 
Luncheon 


2:00 P.M. 
Meeting of Joint Committee 
Saturday, September 10, 9:30 a.m. and 2:00 P.M. 
Meetings of Joint Committee 


Patent, Trade-Mark and Copyright Law 


All meetings at Missouri Athletic Club 


Friday, September 2, 2:00 P.M. 
Meeting of Council and Committee Chairmen 


Saturday, September 3, 10:00 a.m. and 2:00 P.M. 
General Sessions 


7:30 P.M. 
Annual Dinner 


Sunday, September 4, 10:00 a.m. and 2:00 p.m. 
General Sessions 


Monday, September 5, 12:30 P.M. 


Luncheon of International Association for the Protec- 


tion of Industrial Property 


2:00 P.M. 
General Session 


Public Utility Law 


Sunday, September 4, 2:00 P.M. 
Hotel Jefferson 
Council Meeting 


» 


Monday, September 5, 2:00 P.M. 
First Session 


Tuesday, September 6, 10:00 a.m. and 2:00 p.m. 
Second and Third Sessions 


7:30 P.M. 
Missouri Athletic Club 
Dinner Dance 


Real Property, Probate and Trust Law 
Monday, September 5, 12:00 m. 
Hotel Jefferson 
Luncheon for Officers and Members of the Council 
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2:00 p.m. 
General Session 
Tuesday, September 6, 8:00 a.m. 


Hotel Jefferson 
Breakfast meeting of Members of Committees of Section 


10:00 A.M. 
Reports of Committees 


2:00 P.M. 
General Session 
5:00 p.m. 
Meeting of Newly Elected Council and Officers 


7:30 P.M. 
Hotel Statler 
Annual Dinner 


Taxation 
All meetings at Hotel Jefferson 


Thursday, September 1, 10:00 a.m. and 2:00 p.m. 
Meeting of Council Members and Committee Chairmen 


Friday, September 2, 10:00 a.m. and 2:00 p.m. 
Meeting of Council Members and Committee Chairmen 


Sunday, September 4, 10:00 a.m. and 2:00 p.m. 
General Sessions 


Monday, September 5, 2:00 P.M. 
General Session 


Tuesday, September 6, 10:00 a.m. 
General Session 
12:30 P.M. 
Joint Luncheon with Section of Corporation, Banking 


and Mercantile Law 


2:00 P.M. 


General Session 


Wednesday, September 7, 9:00 a.m. 
Meeting of Committee on State and Local Taxes 


Thursday, September 8, 9:00 a.m. 


Meeting of Committee on State and Local Taxes 


COMMITTEES 
Standing Committee on American Citizenship 
Tuesday, September 6, 10:00 a.m. 
Hotel De Soto 
Meeting 


Standing Committee on Legal Aid Work 


Tuesday, September 6, 12:30 p.m. 
Hotel Statler 
Luncheon 


Program for Seventy-Second Annual Meeting 


Standing Committee on Public Relations 
Saturday, September 3—12:30 p.m. 
Hotel Statler 
Luncheon to be followed by a meeting 


5:00 to 7:00 p.m. 
Reception 


7:30 P.M. 


Dinne 


Standing Committee on Unauthorized Practice 
of the Law 
Sunday, September 4 to Wednesday, September 8 
Hotel Jefferson 


Meetings 


AFFILIATED ORGANIZATIONS 
American Judicature Society 


- 


Wednesday, September 7—12:30 p.m. 
Hotel Jefferson 


Luncheon 


Conference on Personal Finance Law 
Monday, September 5—2:00 to 6:00 P.M. 
Hotel De Soto 


National Conference of Commissioners on 
Uniform State Laws 
Monday, August 29 to Saturday, September 3 
Hotel Jefferson 


LAW SCHOOL ALUMNI ASSOCIATIONS AND LEGAL 
FRATERNITIES 
University of Chicago Law School Alumni 
Wednesday, September 7—12:30 p.m. 
Hotel De Soto 


Luncheon 


Alumni Association of the Law School of 
Columbia University 
Tuesday, September 7—12:30 p.m. 
Hotel Jefferson 


Luncheon 


George Washington Law Alumni Association 
Wednesday, September 7—12:30 P.M. 
Hotel Statler 


Luncheon 


Harvard Law School Association 
Wednesday, September 7—12:30 P.M. 
Hotel Statler 


Luncheon 
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University of Illinois Law Alumni 
Wednesday, September 7—12:30 p.m. 
Hotel Jefferson 
Luncheon 


University of Michigan Law Alumni 
Wednesday, September 7—12:30 p.m. 
Hotel Jefferson 


Luncheon 


Notre Dame Law School Association 
Wednesday, September 7—12:30 p.m. 
Hotel Statler 


Luncheon 


Ohio State University Law Alumni 
Tuesday, September 6—12:30 p.m. 
Hotel Jefferson 


Luncheon 


Results of Election for State 


# On June 9, 1949, the Board of 
Elections met at the Headquarters 
of the Association, canvassed the bal- 
lots, and announced the results of 
the balloting for State Delegates. Jurisdiction 

There were eighteen jurisdictions 
voting in the election this year. Sev- 


Alabama 


enteen of these elected delegates for Atkansas 
ae Colors 
the regular three-year term beginning ‘°'°T ado 

eine Delaware 
at the conclusion of the next Annual i 
M : fu \ baal Tl Georgia 
Meeting » Association. ee 
Meeting of the Association wee taaho 
jurisdictions voted for delegates to Indiana 
fill vacancies for the term which 


expires in 1949, and one jurisdiction Louisiana 


for a vacancy which expires in 1950. Maryland 
Inthe eighteen jurisdictions voting, Minnesota 
there were three—namely, Indiana, Nevada 


Nevada and Utah—in which more 


than one candidate had been nomi- NeW York 
nated by petition. 

Of the delegates elected, ten suc- Ohio 
ceed themselves. The number of bal- Oregon 


lots sent out was 18,8538. The total 

number of ballots returned was 6,679. 
BOARD OF ELECTIONS 
Epwarp T. FAIRCHILD, Chairman 
WILLIAM P. MAcCRACKEN, JR. 
Harovp L. REEVE 

June 9, 1949 


Rhode Island 
Utah 
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New Hampshire 


West Virginia 


University of Virginia Law Alumni 


Tuesday, September 6—12:30 p.m. 


Hotel Statler 


Luncheon 


Yale Law School Association 
Wednesday, September 7—12:30 p.m 
Hotel Jefferson 


Luncheon 


Phi Delta Delta Legal Fraternity 
Wednesday, September 7—8:00 a.m. 
Hotel Jefferson 


Breakfast 


Delegates 


AMERICAN BAR ASSOCIATION 


Election for State Delegates — 1949 


Delegates Elected 

*WILLIAM LOGAN MARTIN 

Birmingham 

Epwarp L. Wricut, Little Rock 
JaMes A. Woops, Denver 

P. WARREN GREEN, Wilmington 
ArtHur G. Powe, Atlanta 

A. L. MERRILL, Pocatello 

FRANK C. OLIVE, Indianapolis 
**Howarp P. TRAvis 

Le Doux Provosty, Alexandria 
WILuiAM C. Watsu, Cumberland 
WILLIAM W. Gisson, Minneapolis 
Joun SHAw Fievp, Reno 

Louis W. WyYMAN, Manchester 
HAROLD J. GALLAGHER, 

New York City 

**HAROLD J. GALLAGHER 

DonaALp A. FINKBEINER, Toledo 
Rosert F. Macuire, Portland 
** James C. Dezenporr, Portland 
Henry C. Hart, Providence 
Sam D. THURMAN 

Frank C. HayMmonp, Charleston 


Ballots 
Mailed 


333 


303 
488 
152 
605 
106 
839 
839 
618 
795 
675 
172 
164 
4,622 


4,622 

1,946 
430 
430 
205 
176 
333 

18,853 


* To fill vacancy expiring with adjournment of 1950 Annual Meeting. 
** To fill vacancy expiring with adjournment of 1949 Annual Meeting 


Ballots 
Returned 


206 


198 
197 
61 
336 
74 
314 
299 
296 
369 
332 
129 
110 
1,086 


1,083 
"907 


tad 
218 
189 
105 
137 
213 
6,679 


Votes 
Received 


201 


182 
180 
55 
276 
38 
169 
256 
270 
325 
306 
62 
99 
1,030 


1,028 
627 
198 
179 
95 
85 
194 


5,855 
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FRANK E. HOLMAN 








® May I remind you that the 1949 
Annual Meeting of our Association 
is only two months away. In this 
issue of the JOURNAL the program for 
St. Louis, as presently known, is pub- 
lished. Naturally, as of this date it 
is not complete in all respects and 
particularly with regard to Section 
and Committee programs, there will 
be changes and additions. 

We are very fortunate both in 
our Association and in our Section 
speakers. In considering the matter 
of Association speakers, it seemed to 
your President that the choice ought 
not be confined to lawyers, but that 
our members would welcome the 
opportunity of having as one of our 
guests and speakers a man of world- 
wide distinction. Acting upon this 
idea my thought and my hope were 
to secure a great leader of men and 
one who sincerely believes in America 
and in the individual freedom and 
the institutions and form of govern- 
ment that have made our people 
free and our nation great; also one 
who himself has contributed greatly 
to the preservation of our institutions 
and our liberties. In thinking about 
all these things I decided to attempr 


to persuade Gen. Dwight D. Eisen- 
hower to be our guest and speaker. 
Though the General has many calls 
on his time, he was finally able to 
arrange his September schedule to 
be our guest at St. Louis and to 
address us at a special Assembly 
meeting to be held at 2:30 p.m. on 
September 5, 1949. 

As most of you know, the General's 
brother, E. N. Eisenhower, of Ta 
coma, has long been a member of 
the Washington State Bar Associa 
tion and is presently one of the very 
active members of our Association’s 
Committee on Unauthorized Prac 
tice of the Law. 

The Association’s lawyer speakers 
for St. Louis are each of outstanding 
distinction in the field of law and 
public affairs. All our members will 
again welcome meeting and having 
Chief Justice Vinson at the Annual 
Meeting of our Association. The 
Right Honorable Lord Morton of 
Henryton is learned in the law, an 
accomplished public speaker and one 
of the Lords of Appeal in Ordinary. 
He sits in the House of Lords, the 
highest court in England, and also 
sits on the Judicial Committee of the 


Privy Council, the highest court in 
the Empire. Judge Harold M. Steph 
ens has had an outstanding career 
as a practicing lawyer, as a state 
judge and for the last fourteen years 
as a federal judge. He is now Chiet 
Judge of the Court of Appeals of 
the District of Columbia. S. H. Mc 
Cuaig, K.C., is recognized as one ol 
the leading lawyers of Canada and 
is the immediate Past President of 
the Canadian Bar Association. Rob- 
ert F. Maguire, is known to all of us. 
He has been active in Association 
affairs for many years, is a leading 
member of the Oregon Bar, and has 
only recently returned from a: yea 
and a half of judicial service in Ger 
many. He has had many interesting 
experiences abroad and all of us will 


look forward to hearing about these 


1g 
experiences. 

The St. Louis Meeting will not 
only be outstanding on account ol 
the distinguished speakers who will 
iddress both Association meetings 
and Section meetings, but an unus 
ual number of important matters 
will come up for consideration and 
action. The St. Louis Meeting now 
promises to be one of the most inter- 
esting and best attended of any meet 
ing of the Association in recent years. 

The St. Louis and Missouri Ba 
\ssociations are preparing a variety 
of entertainment for our visit and 
their efforts promise to make the 
1949 meeting one long to be remem- 
bered by all who attend. 

The Headquarters staff advises me 
that reservations are coming in fast. 
All who plan to attend should im 


mediately make their reservations. 


NOTICE OF ANNUAL MEETING OF MEMBERS 
AMERICAN BAR ASSOCIATION ENDOWMENT 


® The annual meeting of members of the American Bar Association Endow- 


ment will be held during the week of the Annual Meeting of the American 
Bar Association, September 5-9, 1949, at Kiel Auditorium, St. Louis, Missouri, 


for the election of two members of the Board of Directors for the term of 


five (5) years, and for the transaction of such other business as may come 


before the meeting. All members of the American Bar Association are 
members of the Endowment. 
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a Communism 


In our opinion Communism as a form of government 
is unsound. State ownership of property and operation 
of industry at the expense of the rights of the individual 
stifle initiative and ambition; it does not seem possible 
that it will improve the common lot of mankind or 
make for a more comfortable, more prosperous, happier 
nation for example, than exists here under our Republic. 

Yet, if we are to live up to our own ideals, we must 
concede the right of our citizens to preach the virtues 
of Communism if they wish, in the exercise of their 
right of free speech. Indeed, our Constitution undoubt- 
edly sanctions a change in our form of government by 
peaceable amendment if that is the will of the people. 
Never must this principle be construed, however, as 
approval of the doctrines and methods of Communism. 

The Communist Party in this country follows the 
tenets of the parent organization. One of the latter's 
cardinal principles is that the capitalistic regime, our 
republican Government, must be displaced and de- 
stroyed by violent revolution. (Lenin, The State and 
Revolution; Stalin, Leninism, quoted in House Doc. 
No. 619, page 10, 80th Cong., 2d Sess.).. The Communists 
“openly declare that their ends can be attained only by 
the forcible overthrow of all existing social conditions.” 
(Marx and Engels, The Communist Manifesto) . 

To plan such action, to conspire for it, to act in its 
accomplishment, is, under the laws of the United States, 
a crime for which punishment is provided by statute. 
(Title 18 U. S. C. Par, 2385). 

Those timid souls, those fatuous, impractical dream- 
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ers, who deprecate any action against these criminal 
activities being fostered and carried on in our midst 
every day, are inviting the destruction of all they hold 
dear. Their arguments in justification are specious and 
sophistical. They caution against attack lest those who 
would undermine the foundations of our Government 
be “driven underground”. 

Distinguished patriots have already pointed out that 
crime is always “underground”. And patriotism is not to 
be sneered at. 

It is incredible, yet true, that many able, high- 
minded people, reaching foo carelessly into the stars 
to grasp the props of Utopia, naively insist upon closing 
their eyes to the venomous poison in the character of 
those who would destroy us, and prefer that destruction 
to the dissolution of their vision of sweetness and light 
in the “brotherhood of man”,—an ideal devoutly wished 
by every decent person, but hardly possible of achieve- 
ment except in the process of evolutionary eons. 

Meanwhile, we cannot surrender without a struggle 
the gains of a century and a half of effort to improve 
the lot of mankind. 

Yet we are advised, in all seriousness, grotesque as 
it may seem, that it is entirely within the proper com- 
pass of our ideals, for one who does not believe in our 
form of government to seek criminally to destroy it 
while at the same time whining for the protection, in 
the carrying out of his miserable scheme, of that Gov- 
ernment and its Charter, the very Constitution he would 
tear up and throw away! 

Some say that that sort of action is not offensive if 
carried on by private individuals and becomes so only 
if the offenders are holding public office. The soundness 
of this reasoning does not readily suggest itself. ‘Theii 
conduct cannot be justified or defended whatever thei 
position. 


a Gentlemen of the Law 


What is the test of good public relations for lawyers? 
There has been great emphasis on public relations of 
the organized Bar recently. The schoolmaster of oui 
profession, Dean Pound, long ago reminded us that: 
Dissatisfaction with the administration of justice is as 
old as law. Not to go outside of our own legal system, dis 
content has an ancient and unbroken pedigree. 
Discontent exists not only with the complexities of 
judicial administration but with lawyers as well. ‘The 
problem of public relations for lawyers is not a matte 
of personal popularity, or of a goodwill promotional 
campaign by bar associations on a national scale. It is 
vital that lawyers understand that public relations for 
the legal profession begin, not with the organized Bar, 
but with the individual lawyer in his day-to-day con- 
tacts with client, court and community. 
Fortunately, not all laymen have the bloodthirsty 
aspirations of Shakespeare’s Dick the Butcher who 
proposed that “The first thing we do, let’s kill all the 
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lawyers”. To laymen a lawyer is primarily an individual, 
a professional man, an expert in a specialized field. It 
may shock us a little to realize that the standing of the 
organized Bar means almost nothing to laymen. To 
them, lawyers are not fungible. The client and the 
public have in the past, and will continue in the future 
to appraise lawyers not collectively, but as individuals. 

We lawyers are still the partisan champions in an 
intellectual trial by battle. Litigation is warfare. It is 
straining human virtue to the breaking point to expect 
popularity or goodwill to be manifested by the van- 
quished. The plaintiff or the defendant who loses his 
case can hardly be expected to have a feeling of enthusi- 
astic warmth for his unsuccessful advocate. On the 
other hand, it is logical for a litigant to feel that it was 
the inherent merit in his own cause which triumphed, 
and that victory was not the result of his advocate’s 
legal astuteness or assiduity. Whatever the fee charged 
in victory, it is easy for the client to regard it as too 
high because he can rationalize that he “should have 
won anyway”. 

Since the lawyer cannot logically expect good public 
relations in the form of popularity, what should his 
standard be? It is, of course, folly to conclude that be- 
cause lawyers cannot reasonably expect popularity, they 
should court the disfavor of the public. It is submitted 
that our function as lawyers requires that we present 
the point of view of our client honestly, fairly, with 
all the warmth of feeling our client’s cause requires. 
While the lawyer will be criticized by the unthinking as 
being intellectually or morally dishonest on some occa- 
sions because he is presenting his client’s and not his 
own contentions, there are definite limitations to the 
exertions which an advocate should put forth for a 
client. He will always be limited by the standards of 
honesty, truth, good faith and integrity. It is these very 
limitations which set the standards for our profession. 
They are only displayed in the actual daily intercourse 
between counsel and client, between advocate and 
brother lawyer. It is these qualities of character—inde- 
pendence, integrity, honesty, sincerity, the courage to 
present or defend fearlessly an unpopular cause, an 
instinctive sense of right, and a love for that law of 
kindness which is the touchstone of human relations— 
yes, these are the qualities which make a lawyer re- 
spected by his fellow men. Such a gentleman of the law 
is respected by friend and foe alike, whatever his race, 
creed or color. A man may not understand the com- 
plexities of the organized Bar but he does know whether 
he can put his faith and trust in his lawyer. 

To be a respected gentleman of the iaw is to hold a 
rank more coveted than nobility. A title by birth is an 
accident of fortune, unearned and often unmerited; 
but the title of gentleman is never an accident because 
it is earned, not inherited. We lawyers should strive 
individually to be respected gentlemen of the law. To 
the extent that we progress toward that ideal, we need 
have no fears about our public relations. 
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Editorials 


From a Member of Our 


Editorial = anvisory BOARD 


ua Canons of Judicial Ethics 


In 1924 the American Bar Association adopted thirty- 
four canons of judicial ethics which appear in 62 Re- 
ports of American Bar Association 1123 (1937). The 
committee which prepared the canons was composed of 
the following outstanding leaders of the American Bar: 
William H. Taft, Chairman, Leslie C. Cornish, Robert 
von Moschzisker, Charles A. Boston and Garret W. 
McEnerney. Each of these gentlemen is recognized as 
having had the highest conception of professional ethics 
for members of the American bench and Bar. 

It is surprising that during the more than quarter of 
a century since the adoption of the canons they have 
been more honored in their breach than in their observ- 
ance. It is time that they be brought to the attention of 
every judicial officer in the United States of America, 
and if there is a rigid adherence to them there will 
undoubtedly be an immediate and evident improvement 
in the administration of justice in the United States. 

Much has been said and written recently relative to 
the flood of unnecessary and inconsequential dissenting 
opinions that are encumbering the reported cases which 
occupy valuable space in our libraries. All too many 
judicial officers seem more intent on utilizing dissenting 
opinions as a means to vent the spleen of the individual 
judge, or to indulge in some ideological or political ob- 
servation which, if he were worthy of his high judicial 
office, should be without the scope of his concept of 
duty. The fact that the lawyer must at his own risk 
ignore such opinions or labor through and try to recon- 
cile, justify or rationalize, and the further fact that 
space in our libraries is becoming a vanishing element 
seem to deter them not. Consequently, it is gratifying 
and refreshing to find occasionally a member of an 
appellate court who not only has read the Canons of 





Each month a member of the Journal's Advisory Board is asked 
to contribute an editorial signed by him. In this way we hope 
to be able to reflect the many facets of opjnion, and the active 
interests, of lawyers, judges and teachers of law, in all parts 
of the United States. The views expressed by each contributor 
are his own, and are not necessarily those of the Advisory 
Board or the Board of Editors. 


576 American Bar Association Journal 


Judicial Ethics but who is as he should be, conscious of 
the fact that they were intended to apply to the 
judiciary. 


In a recent decision of the District Court of Appeal 
in the State of California, Priebe v. Sinclair, A.C.A. 93, 
101, the facts disclosed that there was a dispute relative 
to whether a man should be permitted to recover an 
engagement ring which he had given to his fiancée after 
their engagement was terminated. Obviously the prob- 
lem presented was not of any moment in the business, 
economic, social or judicial life of the United States. 
One of the justices who dissented from the views of the 
majority of the court on the legal proposition involved, 
spared us the labor of reading a dissent upon an en- 
tirely inconsequential problem, and in doing so brought 
to the attention of the profession for the first time, so 
far as our research has disclosed, the last sentence in 
Canon 19 of Judicial Ethics, which reads as follows: 

Except in case of conscientious difference of opinion on 
fundamental principle, dissenting opinions should be dis- 
couraged in courts of last resort. 

His remarks bear repetition and consideration by 
every judge of a reviewing court. Mr. Justice McComb 
said: 

“I dissent. In refraining from expressing the reasons 
for my dissent, I do so because of my belief that there 
is not any fundamental principle involved in this case. 

“It is my view that Canon 19 of Judicial Ethics of the 
American Bar Association relative to dissenting opin- 
ions is in the public interest and should be carefully 
adhered to by reviewing courts. Insofar as material 
here it reads: ‘Except in case of conscientious difference 
of opinion on fundamental principle, dissenting opin- 
ions should be discouraged in courts of last resort’.” 
[Italics added.].... 

“The theory supporting this canon is well expressed 
in an article entitled “Dissenting Opinions”, by the 
Honorable C. A. Hereschoff Bartlett, which appeared 
in 142 Law Magazine and Review 54 et seq. (November, 
1906) . 

“That the legal profession’s views on this subject have 
not changed during the past half century is well evi- 
denced by certain statements made by the Honorable 
Frank B. Belcher, past president of The State Bar of 
California, past president of the Los Angeles Bar Asso- 
ciation, and a former member of the House of Delegates 
of the American Bar Association, in an address de- 
livered before the Los Angeles Bar Association on 
November 18, 1948, entitled ‘““What Lawyers Expect of 
Reviewing Courts.” 

Loyp WRIGHT 
Los Angeles, California 
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CONSTITUTIONAL LAW 


Practice — Section 266 of Judicial 
Code Requiring Three-Judge Court 
Does Not Apply to Application for 
Injunction Against Act of Territory of 
Hawaii — U. S. District Court Should 
Have Exercised Discretion and Left 
Question to Territorial Courts 

® Stainback v. Mo Hock Ke Lok Po, 
336 U. S. 368, 93 L. ed. Adv. Ops. 579, 
69 S. Ct. 606, 17 U. S. Law Week 
1266. (Nos. 52 and 474, decided 
March 14, 1949.) 

An act of the Territory of Hawaii 
forbids the teaching of foreign lan- 
guages. Mo Hock Ke Lok Po, an 
eleemosynary corporation, obtained 
an injunction prohibiting enforce- 
ment of this statute from a three- 
judge federal court convened under 
of Section 266 of the 
No. 52 was a direct 
Supreme Court from 
and No. 474 
writ of certiorari to 


the provisions 
Judicial Code. 
appeal to the 
that 
petition for a 
the Court of Appeals to issue before 
decision by the Court of Appeals. 

Mr. Justice Reep delivered the 
opinion of the Court. As for No. 52, 
he declares that the Supreme Court 
has no jurisdiction, since the pur- 


decision, was a 


pose of Section 266, under which the 
direct appeal was taken, was to pre- 
with the 
of the forty-eight sovereign states. 


vent interference courts 
A territory, subject to congressional 
regulation, was therefore not in- 
tended to be included within the 
language of that section, he con- 
cludes; hence, the convening of the 
three-judge court was improper, and 
no direct appeal from its decision 
can be had. 

In regard to No. 474, where the 
Court granted the petition for certi- 
orart, Mr. Justice REED goes on to 
say that the District Court, as a 
matter of its discretion, should have 
refused to grant an injunction, since 
the Hawaiian statute had not been 
construed by the territorial courts. 
The judgment therefore re- 
versed. 


was 





Reviews in this issue by Mark H. Johnson and 
Rowland L. Young 


Review of Recent Supreme Court Decisions 


Mr. Justice FRANKFURTER, joined 
by Mr. Justice RUTLEDGE, wrote an 
opinion in which he said that he con- 
curred with the majority of the Court 
with respect to No. 52, but dissented 
from the grant of certiorari in No. 
474, saying: “If the attempt had been 
made to bring No. 474 here pre- 
maturely it would surely have failed. 
It should not succeed because No. 
52 was improperly brought here.” 

¥. 

The case was argued by Thomas 
W. Flynn for Stainback, and by A. L. 
Wirin and Wai Yuen Char for Mo 
Hock Ke Lok Po. 


MONOPOLIES 


Application of Missouri Statute For- 
bidding Combinations in Restraint of 
Trade To Labor Unions Engaged in 
Picketing Is Not a Violation of Free- 
dom of Speech 
=" Giboney v. Empire Storage & Ice 
Company, 336 U. S. 490, 93 L. ed. 
Adv. Ops. 649, 69 S. Ct. 684, 17 U. S. 
Law Week 4307. (No. 182, decided 
April 4,.1949.) 

Members of Ice and Coal 
Drivers and Handlers Local Union 


the 


No. 953 comprise about 160 of the 
200 retail ice peddlers who sell ice 
from door to door in Kansas City, 
Missouri. The union began a drive 
to induce all the nonunion peddlers 
to join. When most of them refused 
to do so, the union tried to obtain 
agreements from ice distributors in 
Kansas City not to sell ice to non- 
union peddlers. All the distributors 
agreed except the Empire Storage & 
Ice Company. The union set a picket 
line about its plant with placards 
complaining about its continued sale 
to non-union peddlers, as a result of 
which the Company’s business was re- 
duced 85 per cent. The Company ob- 
tained an injunction in the state 
courts on the basis of a Missouri 
statute which made entering into 
such an agreement as the Union de- 
sired a criminal offense. Award of the 
injunction was sustained by the Mis- 
souri Supreme Court. 

Speaking for a unanimous Court, 


Mr. Justice BLAck affirmed the judg- 
He declares that the 
have the constitutional power to pro- 
hibit combinations in restraint of 
trade. As for the contention that the 
Missouri statute could not be applied 
labor 
workers because such application 


ment. states 


to combinations of union 
would infringe freedom of speech 
and press guaranteed by the First 
and Fourteenth Amendments, he re- 
marks that the guarantees of freedom 
of speech and press do not afford 
labor union members immunity 
from antimonopoly laws. 

He rejects the union’s argument 
that the injunction abridged free- 
dom of speech because the workers 
were peacefully publicizing the facts 
about a labor dispute, saying that 
freedom of speech guaranteed by 
the Constitution does not apply to 
conduct which is in violation of a 
valid criminal statute. ¥. 

The case was argued by Clif Langs- 
dale for the Union, and by Richard 
K. Phelps for the Company. 

MONOPOLIES 
Agreement by Jobbers in Clothing 
Industry To Employ Only Members 
of Stitching Contractors’ Association 
Held Violation of Sherman Anti-Trust 
Act 
=" United States v. Women’s Sports- 
wear Manufacturing Association, 336 
U. S. 460, 93 L. ed. Adv. Ops. 619, 69 
S. Ct. 714, 17 U. S. Law Week 4271. 
(No. 37, decided March 28, 1949.) 

This case involved an alleged con- 
spiracy in restraint of trade in the 
Boston women’s sportswear industry 
The Women’s Sportswear Manufac 
turing Association is a Boston trade 
association composed of contractors 
who do the stitching of women’s gar- 
ments for the jobbers in the industry. 
The Association induced twenty-one 
Boston jobbers to enter into a writ- 
ten agreement to employ only mem- 
bers of the Association for their 
stitching work, provided such mem- 
bers are “comparable” as to price 
and quality with nonmembers, and 
to accept no secret price rebates from 
any stitching contractor. The Gov- 
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ernment sought an injunction and 
other relief under the Sherman Act. 


The District Court refused, appar- 
ently chiefly or. the ground that the 
Association itself and its members 
were not engaged in interstate com- 
merce. 

On direct appeal to the Supreme 
Court, Mr. Justice JACKSON delivered 
a unanimous opinion reversing. In 
holding that the 
plained of constituted interstate com- 
merce, he notes that the jobbers 
obtain about 80 per cent of the cloth 
they use from sources outside Massa- 
chusetts, and that at least 80 per 
cent of their finished sportswear is 
sold and shipped to customers out- 
side that state. 


activities com- 


‘Turning to the terms of the agree- 
ment complained of, he says that it 
gives the Association members a vir- 
tual monopoly of the work of the 
twenty-one jobbers who were parties 
to the agreement, and provides that 
work given Association members 
must be allocated “equitably” among 
them without reference to price or 
quality of work. It contemplates boy- 
cott by the Association members of 
jobbers who do not subscribe to the 
agreement, he remarks. He concludes, 
“that such a contract restrains trade 
in violation of the Sherman Act is 
obvious”. 

The inclusion of a provision in 
the agreement requiring jobbers to 
give all their work to Association 
members who are in good standing 
with the International Ladies Gar- 
ment Workers Union does not im- 
munize the contract from attack, he 
declares. The stitching contractors 
are entrepreneurs, he says, and can- 
not use benefits to organized labor 
“as a cat’s paw to pull employers’ 
chestnuts out of the antitrust fires”. 

The fact that members of the Asso- 
ciation were not themselves engaged 
in interstate commerce, he declares 
to be unimportant, saying, “. . . re- 
straints to be effective, do not have 
to be applied all along the line of 
movement of interstate commerce. 
The source of the restraint may be 
intrastate, .. . If it is interstate com- 
merce that feels the pinch, it does 
not matter how local the operation 
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which applies the squeeze.”  f 
The case was argued by Robert L. 

Sterns for the United States, and by 

Harry Bergson for the Association. 


SHIPPING 

Proceedings To Limit Liability—-Owner 
and Charterer of Ship Involved in 
Collision in Foreign Waters May File 
Petition To Limit Liability Under Fed- 
eral Statute Even Though Applicable 
Foreign Law Limits Claimants’ Ag- 
gregate Substantial Right to Sum 
Less than Value of Ship and Freight 
=" Black Diamond Steamship Cor- 
poration v. Stewart and Sons, Ltd., 
336 U.S. 386, 93 L. ed. Adv. Ops. 597, 
69 S. Ct. 622, 17 U. S. Law Week 
4259. (Nos. 121 and 130, decided 
March 14, 1949.) 

The S. S. Norwalk Victory, owned 
by the United States and chartered 
by the Black Diamond Steamship 
Corporation, was involved in a colli- 
sion in Belgian territorial waters. 
The owner and the charterer filed 
petitions in the District Court for 
limitation of liability, alleging that 
the claims against the ship would 
exceed its value and the value of its 
freight, approximately $1,000,000, 
and that therefore the terms of Rev. 
Stat. Section 4285, as amended, were 
satisfied. Petitioners posted a bond 
in the amount of $325,028.79, con- 
tending that this was the limit of 
their liability under Belgian law, the 
lex loci delictt. The District Court 
dismissed the petition on the ground 
that petitioners had not complied 
with the statute by posting bond in 
the amount of the value of the ship 
and its cargo. The Court of Appeals 
affirmed the dismissal on the ground 
that (A) if the Belgian limitation 
attached to petitioners’ substantive 
right to recover, the maximum liabil- 
ity imposed by Belgian law was less 
than the value of the ship so that 
Section 4285 was not satisfied, and 
(B) if the Belgian law did not so 
attach a bond in the amount neces- 
sary to satisfy the law of the forum 
had not been filed. 

The Supreme Court reversed, with 
Mr. Justice FRANKFURTER speaking 
for five Justices. He declares that if 
the total amount recoverable is fixed 
by the law of Belgium at a lesser sum 
than under American law, the need 


for the issuance of a monition, the 
injunction of other suits and a 
forum concursus is greater than it 
would be under the higher limita- 
tion set by the American statute, 
and that that was just such a situa- 
tion as the statute was designed by 
cover. He concludes, “Thus one of 
the horns of petitioners’ dilemma 
disappears; we must, accordingly, 
reverse the judgment below and re- 
mand the cases for further proceed- 
ings”. However, since the conflict of 
laws question is difficult, he directs 
the District Court, even if it finds 
that the liability is limited to $325,- 
028.27, to require a bond in the 
amount of the full value of the ship 
and its freight, not because the stat- 
ute makes this a condition precedent 
for a petition seeking limitation of 
liability, but to preserve the status 
quo pending appeal. He points out 
that no bond should be required of 
the United States under any circum- 
stances, citing 28 U. S. C. Section 
2408, 41 Stat. 525, and 46 U. S. C. 
Section 743. 

Mr. Justice JAcCKson dissented, 
joined by Mr. Justice Reep and Mr. 
Justice Douctas, on the ground that 
even if the foreign limitation should 
ultimately be found to apply, the 
statute required in the first instance 
either the surrender of the ship or 
a bond for its full value. They would 
therefore affirm except as to the 
ruling against the United States. 

Mr. Justice RUTLEDGE also wrote 
a dissenting opinion, saying that he 
agrees with Justice JAcKson that 
Congress intended to condition the 
privilege of obtaining limited liabil- 
ity upon the turning over of the ship 
or deposit with the court of its equiv- 
alent value. Since the time for 
instituting a new limitation proceed- 
ing had passed, he would, however, 
reverse the judgment and remand to 
the District Court to permit the cor- 
poration to comply with the terms 
of the statute. Y. 

The cases were argued by John W. 
Crandall for the petitioner in No. 
121, by Philip Elman for the peti- 
tioners in No. 130, and by W. G. 
Symmers for the respondents in Nos. 
121 and 130. 
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TAXATION 


Income Taxes — Dividend from Earn- 
ings Versus Distribution of Capital — 
Effect of Deficit of Liquidated Sub- 
sidiary on Character of Parent's Sub- 
sequent Distribution 

® Commissioner v. Phipps, 336 U. S. 
410, 93 L. ed. Adv. Ops. 590, 69 S. Ct. 
616, 17 U. S. Law Week 4255. (No. 
83, decided March 14, 1949.) 

The issue was whether a corporate 
distribution received by the taxpaye1 
was a dividend or a return of capital, 
this question being dependent upon 
whether the corporation had earn 
ings or profits at the time of the dis 
tribution. The corporation conced 
edly had an earned surplus of its 
own; but it had previously liqui 
dated five wholly-owned subsidiary 
corporations in transactions which 
were nontaxable under I.R.C. Sec- 
tion 112(b) (6), and four of these 
subsidiaries had aggregate deficits 
greater than the aggregate surpluses 
of the parent and the other subsidi- 
ary. The lower courts held that the 
“acquired” deficits erased the sur- 
pluses for the purpose of characteriz- 
ing subsequent distribution. 

The Court reversed in an opinion 
by Mr. Justice Murpny, holding that 
the aggregate surpluses of the parent 
and one subsidiary were not affected 
by the acquired deficits. The opinion 
approves the rule that a surplus is 
carried over in a nontaxable liquida- 
tion as well as in a nontaxable re- 
organization, but refuses to predicate 
the result upon a “continued ven- 
ture” doctrine. The rule is required 
merely to prevent “escape of earn- 
ings and profits from taxation” and 
the reason for the rule does not ex- 
tend to acquired deficits. The Court 
distinguishes the case where the def- 
icit is that of the acquiring corpora- 
tion and the surplus that of the trans- 
feror corporation. 

Mr. Justice DoucLas concurred in 
the result. . 

The case was argued by Stanley M. 
Silverberg for the Commissioner, and 
by Montgomery Dorsey and W. Clay- 
ton Carpenter for Phipps. 


TAXATION 


Income Tax— Corporate Entity — Sub- 


sidiary’s Earnings Required by Con- 
tract To Be Paid to Parent 

® National Carbide Corporation v. 
Commissioner; Air Reduction Sales 
Company v. Commissioner; Pure 
Carbonic, Inc. v. Commissioner, 336 
U. S. 422, 93 L. ed. Adv. Ops. 634, 69 
S. Ct. 726, 17 U. S. Law Week 4278. 
(Nos. 151, 152 and 153, decided 
March 28, 1949.) 

The taxpayers, three wholly-owned 
subsidiaries of another corporation, 
were utilized by the parent as operat- 
ing branches of its manufacturing 
business under contracts providing 
that the subsidiaries were employed 
as agents to manage, operate and 
sell the output of certain plants. The 
parent was to furnish working capi- 
tal, executive management and office 
facilities. The subsidiaries were to 
pay to the parent all profits in excess 
of 6 per cent on their outstanding 
capital stock, which was nominal in 
amount. Title to the assets utilized 
by the subsidiaries was held by them, 
and amounts advanced by the parent 
for the purchase of assets were entered 
as accounts payable to the parent. 
The issue in the case was whethe1 
the profits of the subsidiaries were 
their own taxable income, despite 
the contractual payment of these 
amounts to the parent. 

The Court’s opinion, delivered by 
the Cuier Justice, holds that all of 
the profits of the subsidiaries were 
taxable to them. The opinion recog- 
nizes that an agent is not required 
to pay tax upon the principal’s 
income, and that a corporation may 
act as agent for its stockholders. It 
states, however, that an agency rela 
tionship may not be predicated solely 
upon the control which is exercised 
by the stockholder acting as such. 
“What we have said does not fore- 
close a true corporate agent or trustee 
from handling the property and in 
come of its owner-principal without 
being taxable therefor. Whether the 
corporation operates in the name 
and for the account of the principal, 
binds the principal by its actions, 
transmits money received to the prin- 
cipal, and whether receipt of income 

is attributable to the services of 
employees of the principal and to 
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assets belonging to the principal are 
some of the relevant considerations 
in determining whether a true agency 
exists.’” Absence of those factors and 
the essentiality of ownership of the 
corporation to the existence of any 
“agency” relationship were held to 
indicate the fallacy of the contention 
that the subsidiaries were agents. 
The Court held it immaterial 
whether their assets had been ac- 
quired as a capital contribution on 
whether they had been purchased 
out of funds loaned by the parent so 
long as they were assets of the subsid- 
iaries. In a footnote the Court 
pointed out that evidence indicating 
that the subsidiaries received the use 
of equipment and services for which 
they were not charged was relevant 
as showing that their income was 
distorted to that extent, and that 
the Commissioner had made allow- 
ance for the distortion by allocating 
to the subsidiaries over $400,000 of 
the expenses reported by the parent 
under authority of Section 45 of the 
Revenue Act of 1938, 26 U. S. C. 
Section 45. J. 
The cases were argued by Erwin N. 
Griswold for the companies, and by 
Hilbert P. Zarky for the Commis- 


sioner. 


TAXATION 


Property Tax — Interstate Commerce 
and Due Process — Apportionment 
Formula for Vessels 


® Olt v. Mississippi Barge Line Com 
pany, 336 U. S. 169, 93 L. ed. Adv. 
Ops. 131, 69 S. Ct. 432, 17 U. S. Law 
Week 4183 (No. 244, decided Feb- 
ruary 7, 1949.) 

This case challenged Louisiana 
and New Orleans taxes upon a por- 
tion of the value of barges and tow- 
boats owned by a foreign corporation 
and enrolled at ports outside the 
state, but which entered Louisiana 
waters for short periods of time at 
irregular intervals. The tax was 
based on the ratio between the total 
number of miles of the line within 
Louisiana and the total number of 
miles of the entire line. 

The tax was sustained in an opin- 
ion by Mr. Justice Douctas. The 
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apportionment formula heretofore 
approved for taxation of railroad 
property is properly applicable to 


inland waters. 
(The opinion does not “reach the 
question” of the taxability of ocean 
carriage.) The Court notes that prior 
decisions stated that vessels were tax- 
able solely at the domicile of the 
owner unless they operated wholly 
on the waters within one state. These 
cases, however, did not consider the 
element of apportionment; that ele- 
ment eliminates the risk of multiple 
taxation and there is here no claim 
of discrimination against interstate 
commerce. 


transportation on 


Mr. Justice JACKSON dissented 


without opinion. s. 
The case was argued by Howard 
W. Lenfant for Ott, and by Arthur 


A. Moreno for the company. 


TAXATION 


Immunity of Government Instrumen- 
talities — State Taxes upon Lessee of 
Indian Lands Valid 


®" Oklahoma Tax Commission v. 
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Oklahoma Tax 
Commission v. Magnolia Petroleum 
Company, 336 U. S. 342, 93 L. ed. 
Adv. Ops. 556, 69 S. Ct. 887, 17 U. S. 
Law Week 4229. (Nos. 40 and 41, 
decided March 7, 1949.) 

The taxpayer was a lessee of min- 
eral rights in allotted and restricted 
Indian lands. Oklahoma exacted a 
gross production tax (in the nature 
of a property tax) and an excise tax 
measured by quantity produced, with 
respect to oil produced from such 
property. The taxes were held in- 
valid by the Oklahoma Supreme 
Court on the ground that they were 
imposed upon the taxpayer as an 
instrumentality of the Federal 
Government. 

The Court reversed in an opinion 
by Mr. Justice RUTLEDGE. The opin- 
ion traces the evolution of the inter- 
governmental immunity rule and its 
extension to private persons whose 
ordinary business operations have 
some connection with governmental 
activities. The Court states that no 
implied constitutional immunity can 


Texas Company; 


rest on the “merely hypothetical in- 
terference with governmental func- 
tions” here asserted to sustain ex- 
emption. The “direction” of the 
cases is said to have been “reversed” 
in the Mountain Producers case, 303 
U. S. 376, which sustained a federal 
tax on net income earned by a lessee 
of school lands owned by a state. 
The Court finds no essential differ- 
ence for this purpose between an 
income tax and a property tax or 
excise tax. The decisions 
granting immunity in these cases 
are expressly overruled. The opinion 
disclaims any implication that Con- 
gress lacks the power to immunize 
the lessee’s property or income rights 
from state taxation, but refuses to 
imply such an immunity in the 
absence of express statute. 

Mr. Justice JACKSON concurred in 
the result. J. 

The case was argued by R. F. 
Barry for the Commission, and by 
B. W. Griffith for the Texas Com- 
pany and Robert W. Richards for 
Magnolia Petroleum Company. 


earlier 


Notice to Members of Junior Bar Conference 


® Notice is hereby given that at the 
annual meeting of the Junior Bar Con- 
ference to be held in St. Louis, Missouri, 
September 4, 5 and 6, 1949, there will 
be elected a Chairman, Vice Chairman, 
and Secretary, each for a term of one 
year, a member of the Executive Council 
from each of the First, Third, Fifth, 
Seventh and Ninth Federal Judicial Cir- 
cuits, and the District of Columbia and 
a member-at-large from the Fifth and 
Eighth Circuits, each for a term of two 
years, and a member-at-large from the 
Ninth and Tenth Circuits for a term of 
one year. 

Pursuant to Section 4 (B) of Article 
IV of the By-Laws, notice is hereby 
given that the members of the Junior 
Bar Conference residing in the above 
named Judicial Circuits (hereinafter re- 
ferred to as Council Districts) may 
nominate candidates for the office of 
member of the Council from their re- 
spective districts by written petition, in 
each case, specifying the name of the 
person nominated and the office for 
which nominated, containing the names 
of at least twenty endorsers, all of whom 
are residents of the district of the person 
nominated. The petition shall state 
briefly a biographical sketch of the back- 
ground and qualifications of the candi- 
date. It shall be submitted to the chair- 
man, William R. Eddleman, 1411 Fourth 
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Avenue Building, Seattle 1, Washington, 
not later than August 20, 1949. At the 
first session of the annual meeting the 
Chairman of the Conference shall de- 
liver to the chairman of the Nominating 
Committee all petitions submitted pur- 
suant to this notice. 

The Nominating Committee shall con- 
sider the candidates proposed by each of 
said petitions, as well as receive names 
of other candidates and report its Coun- 
cil nominees at the same time and place, 
and in the same manner that it reports 
the nominations for the officers of the 
Conference. Other nominations for the 
Council may be made from the floor 
following the report of the Nominating 
Committee, as may other nominations 
also be made for officers. The election of 
the Council members shall take place at 
the same time and place, and in the 
same manner as the election of officers, 
immediately following the conclusion of 
the second general session of the annual 
meeting, and shall be by written ballot. 

TERM OF OFFice: The terms of office 
of the officers shall begin on January 1, 
1950, and shall continue until December 
$1, 1950, or until their successors shall 
be elected and qualify, and the terms of 
office of the Council members from the 
First, Third, Fifth, Seventh and Ninth 
Federal Judicial Circuits and the District 
of Columbia and of the member-at-large 


from the Fifth and Eighth Circuits shall 
begin on January 1, 1950, and shall con- 
tinue until December 31, 1951, or until 
his successors shall be elected and qual- 
ify, and the term of office of the mém- 
ber-at-large from the Ninth and Tenth 
Circuits shall begin at the close of the 
annual meeting in St. Louis, and end on 
December 31, 1950, or until their suc 
cessors shall be elected and qualify. 
EviciBiLity: No person shall be elected 

as an officer, or member of the Council 
if he will, during his term of office, be- 
come ineligible for membership in the 
Conference. The membership of a mem- 
ber of the Conference shall terminate at 
the end of the calendar year within 
which the member attains the age of 
thirty-six years, or upon his ceasing, 
prior to that time, to be a member of the 
American Bar Association. A person 
elected as a member of the Council shall 
be, at the time of his nomination, a 
resident of the Council District for 
which he is chosen. No person shall be 
eligible for election as a member of the 
Executive Council if he is then a mem- 
ber of the Council and has been such a 
member for a period of three consecu- 
tive years or more. 

CHARLES H. Burton, 

Secretary, 

Junior Bar Conference, 

American Bar Association 
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Courts, Departments and Agencies 
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Attorney and Client . . . unlawful 
practice . . . layman's solicitation and 
acquisition from alien legatees of 
powers of attorney to represent them 
in collecting bequests and to retain 
counsel on their behalf constitute un- 
authorized practice of law. 
® Carey v. Thieme et al., N. J. Sup- 
erior Ct., Chancery Div., March 4, 
1949, Jayne, J. 

The Court in this action held that 
a non-lawyer’s activities in soliciting 
and obtaining from known nonres- 
ident alien legatees powers of attor- 
ney authorizing him to represent 
and appear for them in proceedings 
in the decedent’s estate in considera- 


tion of a percentage of the bequests, | 


to accept service of process for them, 
to collect their respective shares of 
the estate, to retain counsel on their 
behalf to be paid out of the percent- 
age and to institute, conduct or de- 
fend any necessary litigation, con- 
stituted the unauthorized practice of 
the law offensive to the laws of the 
state. The Court declared the powers 
of attorney so acquired by the de- 
fendant layman to be invalid and 
void, requiring him to account to 
the legatees for the funds received 
on their behalf. These practices, 
which defendant “regularly pursued 
for profit”, were deemed to be inimi- 
cal to the public policy of protecting 
beneficiaries of estates from imposi- 
tion and unnecessary expense, inas- 
much as they would ordinarily re- 
ceive their bequests in the usual 
course of the estate’s administration 
without any deduction for collection 





EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been di- 
gested or reported in those publications. 


fees. The Court found no counter- 
part for such “heir-chasing” activities 
in the employment of attorneys by a 
mercantile or collection agency or an 
adjustment bureau to give legal ad- 
vice or prosecute actions relating 
to the adjustment and collection 
of debts and accounts, as authorized 
by statutes respecting unauthorized 
practice of law. 


Commerce . . . Federal Trade Commis- 
sion Act .. . exchange through trade 
association of published price lists and 
data on off-list sales held lawful in 
absence of agreement to fix prices. 


® Tag Manufacturers Institute et al. 
v. Federal Trade Commission, C.A. 
Ist, May 12, 1949, Magruder, Ch.]. 

Pursuant to their trade-association 
agreement, petitioners, who manu 
factured and distributed approxi- 
mately 95 per cent of the printed 
tags used in the United States, filed 
their price lists and details of all 
off-list sales with the secretary of the 
Institute, all such information being 
filed after issuance of the lists or 
making of the sales. The secretary 
furnished the members with a loose 
leaf compilation of all price lists, 
kept up to date as revisions were 
made, and periodically informed all 
members as to details of off-list sales 
made by other members. The com- 
pilation and the off-list sales data 
were available for inspection by 
interested persons, including con- 
sumers, who could also subscribe to 
the periodic reports. The secretary 
also received, compiled and trans- 
mitted to the members data showing 
volume of sales, prices, etc., on an 
industry-wide basis, individual man- 
ufacturers’ volumes not being re- 
vealed. The Institute made some 
efforts at standardization of products. 

The FTC, on May 19, 1947, issued 
findings of fact and a cease and desist 


order directed to the above practices 
which were deemed to constitute un- 
fair methods of competition, it being 
the Commission’s theory that in ef- 
fect a price-fixing agreement was 
being enforced. The Commission’s 
order was set aside after review by 
the Court, which found, after a 
review of the evidence, that the 
particular practices were no more 
than a legitimate exchange of in- 
formation. 

The Court relied heavily upon the 
facts that approximately 25 per cent 
of the sales were made at off-list 
prices, and that there was apparently 
no uniformity of practice as to the 
making or pricing of off-list sales. A 
factor of lesser importance was the 
availability of the price data to 
interested persons, including con- 
sumers of tags. The Court concluded 
from such facts as these that the 
exchange of data through the Insti- 
tute did not detract from the free 
competitive position of the members. 
There was no evidence of restriction 
on the privilege of individual mem- 
bers to alter their price lists or to 
make off-list sales at will. The im- 
position of penalties for failure to 
submit price lists and details of off- 
list sales did not indicate, as the 
Court analyzed the record, any pro- 
gram to prevent individual members 
from changing price lists or making 
off-list sales. 


Constitutional Law . . . personal, civil 
and political rights . . . infliction of 
cruel and unusual punishment by state 
requisitioning for extradition basis for 
discharge of escaped convict from cus- 
tody in state of refuge. 
® Johnson v. Dye, C. A. 3d, May 17, 
1949, Biggs, Ch. J. 

Petitioner, a fugitive from a 
Georgia chain gang who was ap- 
prehended in Pennsylvania upon a 
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requisition for extradition and con- 
fined in a country jail, petitioned a 
federal district court for a writ of 
habeas corpus after being denied 
such a writ by the Court of Common 
Pleas affirmed by the Superior Court 
of Pennsylvania. The grounds as- 
serted for issuance of the writ were, 
inter alia, that his conviction for 
murder in Georgia resulted from the 
perjured and coerced testimony of 
witnesses intimidated by the police 
authorities, and that while serving 
his sentence with a chain gang he 
was subjected to “cruel, barbaric 
and inhuman treatment” in viola- 
tion of the Eighth Amendment. The 
District Court discharged the writ 
on the ground that the Eighth 
Amendment was not one of those 
made applicable to the states by the 
Fourteenth Amendment. The judg- 
ment was reversed on appeal and 
petitioner’s release ordered. 

The Court, in an opinion con- 
curred in by five members, held that 
the due process clause of the Four- 
teenth Amendment, by implementa- 
tion by the Eighth Amendment, 
prohibits the infliction of “cruel and 
unusual punishment” by a state. The 
right to be free from such punishment 
at the hands of a state was deemed as 
“basic” and “fundamental” to life 
and liberty as the right of freedom of 
speech or freedom of religion, and 
hence was encompassed by the due 
process clause. Endorsement of this 
position was discerned in the Su- 
preme Court’s opinion in Francis v. 
Resweber, 329 U.S. 459. The Court’s 
finding that petitioner’s treatment 
by Georgia authorities constituted 
cruel and unusual punishment was 
said to be based on a statement by 
the court below, the known facts con- 
cerning the Georgia penal system at 
the time of petitioner's sentence, and 
the circumstances that no testimony 
was offered on behalf of the state. Ac- 
cordingly, petitioner’s release was 
ordered. 

The Court further held that the 
doctrine of exhaustion of state rem- 
edies did not apply where habeas 
corpus is sought to avoid extradition, 
adhering to its rule in United States 
v. Superintendent of County Prisons, 
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111 F. (2d) 409 (1940), cert. den. 
311 U. S. 662, and disregarding its 
decision in Powell v. Meyer, 147 F. 
(2d) 606 (1945), as having been 
overruled sub silentio. The Court 
considered it unnecessary to resolve 
the question as to the alleged coer- 
cion and intimidation of witnesses 
at the time of petitioner’s conviction. 

O'Connell, C. J., dissenting in part, 
disagreed with the view that the ap- 
pellate court in habeas corpus cases 
could consider the evidence and all 
questions of law and fact de novo, 
and maintained that the court was 
not entitled to make an independent 
finding of fact as to the cruelty of 
the punishment suffered by this pe- 
titioner. He would therefore have 
remanded the case for a determina- 
tion of that question. 


Declaratory Judgments . 
remedy . . 


. scope of 
. action against Attorney 
General will not lie in District of Co- 
lumbia to determine validity of sen- 
tence by U. S. district court of another 
district. 


® Clark v. Memolo, C.A., D.C., May 
9, 1949, Watkins, J. 

Appellee brought an action in the 
District Court for the District of 
Columbia against the Attorney Gen- 
eral as superior of the Director of 
the Bureau of Prisons for a judgment 
declaring the invalidity of an order 
of a Pennsylvania federal district 
court directing that sentences im- 
posed on him by that court run con- 
secutively instead of concurrently as 
originally provided. From an order 
granting the requested relief, the At- 
torney General appealed successfully. 

The Court indicated its belief that 
the order for consecutive sentences 
invalid, but reversed on the 
ground that the District Court was 
without jurisdiction to grant relief 
under the Declaratory Judgment 
Act. The opinion stated: “It was the 
primary purpose of the Act to have 
a declaration of rights not thereto- 
fore determined, and not to deter- 
mine whether rights theretofore 
adjudicated have been properly ad- 
judicated. To permit every person 
convicted in any United States Dis- 
trict Court who claimed that his 


was 


sentence was void because of a viola- 
tion of his constitutional rights . . . 
to maintain an action in the District 
of Columbia to set the sentence 
aside, would create a conflict of 
jurisdictions which was not contem- 
plated or intended by the Declara- 
tory Judgment Act.” 


Federal Trade Commission . . . amend- 
ments to rules of practice adopted. 


® Code of Federal Regulations, Tit. 
16, Ch. 1, Pt. 2, §§ 2.8, 2.10, 2.11, 
2.20, 2.24, 2.31 (13 Fed. Reg. 2435). 

In the Federal Register of May 11, 
1949, the FTC announced the adop- 
tion of amendments to its Rules of 
Practice designed to expedite the 
trial of cases. The principal change 
effected by the amendments, which 
became effective upon publication, is 
to require that most motions be ad- 
dressed to the trial examiner before 
whom a proceeding is pending, and 
to limit the number of interlocutory 
appeals to the Commission from the 
examiner’s rulings on such motions. 
Appeals from the examiner’s rulings 
are generally to be reserved until the 
time of the Commission’s final con- 
sideration of the proceeding upon its 
merits. Interlocutory appeals to the 
Commission while the proceeding is 
pending may be prosecuted, however, 
where it is shown that the prompt 
decision of the appeal is necessary 
“to prevent unusual delay and ex- 
pense.” Special provisions are set 
forth with respect to motions to 
dismiss for alleged failure of proof. 
An addition to the Rules of Practice 
governs petitions for the issuance, 
amendment or repeal of sections 
other than §§ 2.28 and 2.30. 


International Law . . . limitation of lia- 
bility . . . air carrier's liability for in- 
juries to U.S.O. performer on flight to 
Lisbon held subject to limitation pro- 
vision of Warsaw Convention where 
ticket found to be ‘‘delivered”’ within 
Convention's meaning when performer 
boarded plane after ticket, secured by 
Army and distributed to U.S.O. official, 
had been displayed before her at air- 
port, thus ratifying actions taken or 
her behalf. 


® Ross v. Pan American Airways, 
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Inc., N.Y. Ct. App., April 14, 1949, 
Desmond, J. 

Plaintiff, a theatrical performer 
who was seriously injured while fly- 
ing abroad to entertain soldiers in 
the war areas, sued for $1,000,000 
damages for injuries sustained in the 
crash of defendant’s plane in Portu- 
gal. One of the questions considered 
by the appellate court was whether 
plaintiff's flight was subject to the 
limitation provision of the Warsaw 
Convention restricting the carrier’s 
liability to $8,291.87. Plaintiff con- 
tended that the passage ticket pro- 
viding for “international transporta- 
tion” and expressing the limitation 
was not “delivered” to her or to 
anyone authorized by her within the 
meaning of Article 3 of the Conven- 
tion, which provides that “if the 
carrier accepts a passenger without 
a passenger ticket having been de- 
livered he shall not be entitled to 
avail himself to those provisions of 
this convention which exclude or 
limit his liability’. In support of 
her claim, plaintiff averred that the 
ticket was purchased for her, with- 
out her knowledge, by the United 
States Army and distributed to a 
U.S.O. official in charge of transpor- 
tation arrangements for overseas 
entertainers, that such official was not 
authorized to receive a ticket on her 
behalf or to bind her to any limita- 
tion of the carrier’s liability, and that 
she was not informed of her destina- 
tion until after boarding the plane. 
It appeared from the affidavits sub- 
mitted that plaintiff's ticket, bearing 
her name, all particulars as to the 
intended route and reference to the 
Warsaw Convention limitation, was 
placed in front of her at the airport 
before she entered the plane. 

The Court, affirming by a five-to- 
two vote lower court rulings that the 
Warsaw Convention was applicable 
as a matter of law, held that plaintiff, 
by boarding defendant’s plane after 
the ticket was displayed before her 
at the airport, impliedly ratified what 
had been done in her name by the 
Army and U.S.O. official, and hence 
that the ticket had been “delivered” 
so as to permit the carrier to avail 
itself of the Convention’s limitation 


of liability provision. Any failure 
adequately to inform plaintiff of her 
subjection to the Convention was 
not deemed an omission on defen- 
dant’s part, but a matter merely con- 
cerning the passenger and the person 
who took delivery of the ticket. As 
for the contention that the trans- 
portation was “performed” by the 
Government and, therefore, the War- 
saw Convention did not apply, the 
Court pointed out that although the 
Army bought plaintiff's ticket her 
transportation was on an aircraft 
owned, operated and controlled by 
defendant. 

Conway, J., with whom Lewis, J., 
concurred, dissenting, maintained 
that it could not be said as a matter 
of law on the record that plaintiff 
authorized the War Department ot 
U.S.O. Camp Shows, Inc., to contract 
on her behalf for “international 
transportation” within the meaning 
of the Convention, or that anyone 
was authorized to accept delivery of 
a ticket for such transportation; 
these were deemed to be triable issues 
of fact. Conway, J., noted that the 
War Department could have pur- 
chased transportation for plaintiff 
on defendant’s plane under at least 
three different 
which the Warsaw Convention in 
its entirety, or its provisions limiting 
defendant's liability, would not have 


arrangements in 


been operative, and that plaintiff 
could have reasonably assumed that 
her passage was being arranged un- 
der any one of the three situations. 


Torts . . . contribution by concurrent 
tortfeasors . . . obtainable despite 
failure of plaintiff to seek judgment 
against one such tortfeasor and de- 
spite fact that one was personal, 
though not willful, participant in tort. 


® Knell v. Feltman, C.A., D.C., April 
27, 1949, Miller, J. 

After the jury had found that the 
negligence of an employee of Felt- 
man, the original defendant, and 
the negligence of Knell, third-party 
defendant at suit of Feltman as third- 
party plaintiff, contributed to an 
automobile collision resulting in 
injuries sustained by plaintiffs, the 
judge entered a judgment against 
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Feltman in plaintiffs’ favor, and a 
judgment against Knell in Feltman’s 
favor for one-half the amount paid 
by Feltman to plaintiffs. The Felt- 
man car was being driven by an em- 
ployee but the Knell car was being 
driven by Knell himself. The Court 
of Appeals approved the judgment 
requiring contribution by Knell 
though it was remanded for clarifi- 
cation. 

Knell contended that the rule in 
the District of Columbia required 
contribution between concurrent 
tortfeasors only if (1) the plaintiff 
had previously obtained a judgment 
against both, and (2) both were 
vicariously liable under the doctrine 
of respondeat superior. 

The Court refused to permit the 
liability of a concurrent tortfeasor 
for contribution to depend upon “a 
selection of defendants made by the 
plaintiff’, since the right to seek 
contribution belonged to the con- 
current tortfeasor. Moreover, it was 
pointed out that Knell was bound by 
the jury’s findings since, under Rule 
14 (a), Federal Rules of Civil Pro- 
cedure, Knell had the right not only 
to assert against Feltman his de- 
fenses against him but also to assert 
against plaintiffs any defenses which 
Feltman had against them, even 
though plaintiffs did not seek judg- 
ment against Knell. 

The argument that contribution 
depended upon vicarious liability 
was rejected after tracing the history 
of the contribution rule, both as re- 
vealed by District of Columbia cases 
and from its origin in Merryweathe? 
v. Nixan, 8 Term Rep. 186, 110 Eng. 
Rep. 1337 (K.B. 1799). The Court 
maintained that the Merryweather 
case had been erroneously interpreted 
as forbidding all enforced contribu- 
tion, whereas the ruling in the case 
was limited to the denial of contri- 
bution between willful or intentional 
wrongdoers. It was pointed out that 
the rule mistakenly derived from the 
Merryweather case had been “riddled 
with exceptions” by the courts and 
modified by legislation in many 
states. Accordingly, the Court re- 
fused to accept the rule limiting 


contribution between concurrent 
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tortfeasors to cases where they are 
vicariously negligent, and unreserv- 
edly adopted for the District of 
Columbia the rule that “when the 
parties are not intentional and will- 
ful wrongdoers, but are made such 
by legal inference or intendment, 
contribution may be enforced.” 
Hence the fact that Knell personally 
participated in the tort did not 
render him immune from contribu- 
tion to Feltman. 

The Court acknowledged the aid 
of Edmund L. Jones and David G. 
Bress of the District of Columbia 
Bar, who had been requested by the 
Court to file briefs and participate 
in oral argument as amici curiae. 


Venue . . . Judicial Code . . . venue 
provisions of 28 USC § 1391(c), mak- 
ing any district where a corporation 
is incorporated or is licensed to do or 
is doing business residence of corpor- 
ation for venue purposes, held to refer 
to corporations when plaintiffs as well 
as when defendants. 


® Freiday v. Cowdin and Universal 
Pictures Co., Inc., U. S..D. GS. D. 
N. Y., April 11, 1949, Ryan, J. (Di- 
gested in 17 U. S. Law Week 2506, 
May 3, 1949). 

Plaintiff, a citizen and resident of 
New Jersey, brought a stockholder’s 
derivative suit on behalf of the cor- 
porate defendant against a Delaware 
corporation doing business in New 
York, and an individual defendant 
who was a citizen and resident of 
California, Jurisdiction in the New 
York Federal District Court was 
based on diversity of citizenship. The 
question arose, in connection with 
the provision that a stockholder’s 
derivative suit may be prosecuted in 
any judicial district where the cor- 
poration could have sued the same 
defendants (28 USC § 1401), wheth- 
er the corporate defendant was a 
resident of New York for purposes 
of maintaining an action against the 
individual defendant in the New 
York court. The individual defend- 
ant contended that the corporation 
as a plaintiff was not a New York 
resident for venue purposes under 
§ 1391 (c) of the Judicial Code, 


which provides: “A corporation may 
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be sued in any judicial district in 
which it is incorporated or licensed 
to do business or is doing business, 
and such judicial district shall be 
regarded as the residence of such 
corporation for venue purposes.” 
The Court, noting the absence of 
any cases interpreting that section, 
held that the words in § 1391 (c) 
“such judicial district shall be re- 
garded as the residence of such cor- 
poration for venue purposes” refer to 
corporations both as plaintiffs and 
defendants, and enable corporate 
plaintiffs in diversity suits to sue in 
any judicial district in which they 
are incorporated or licensed to do or 
are doing business. “To conclude 
otherwise,” it was stated, “one would 
have to attribute to Congress the 
anomalous intent to define the res- 
idence of corporate defendants but 
not that of corporate plaintiffs.” The 
Court pointed out that its interpre- 
tation of §1391(c) constituted a 
change from the former rules of 
venue, under which a corporation 
was a resident of only one district. 
The Court observed, however, that 
the change “appeared to be in line 
with the Congressional intent to lib- 
eralize the statutes dealing with 
venue, while reserving the right to 
the courts to transfer actions which 
have been laid in the wrong forum”. 


Veterans’ Administration . . . adoption 
of miscellaneous amendments to regu- 
tions concerning Legal Services, Solici- 
tor's Office. 


" Code of Federal Regulations, Tit. 
38, Ch. 1, Pt. 14 (14 Fed. Reg. 2254). 

Publication was made in the Fed- 
eral Register of May 6, 1949, of 
miscellaneous amendments to many 
sections of Part 14, entitled Legal 
Services, Solicitor’s Office. The 
amended sections deal, inter alia, 
with duties of chief attorney, policy 
in recognizing banks and trust com- 
panies, costs for commitment of 
insane veterans, costs for appoint- 
ment of guardians, delegation of 
power to chief attorneys to authorize 
costs incident to appointment of 
guardians, court costs, employment 
of local attorneys, attorneys’ fees, 
overpayments or illegal payments to 


fiduciaries, action where funds es- 
cheat to United States, authorization 
of chief attorney to file exceptions, 
to institute other legal proceedings 
and to incur costs, requests for in- 
terpretative opinions, domestic re- 
lations questions, precedents, suits 
by or against United States or Vet- 
erans’ Administration officials, cases 
affecting Veterans’ 
generally, habeas corpus writs, pro- 
cedure where violation of penal 
statutes is involved and liability of 
the United States. 


Administration 


. . disclosive 
act done in presence of one spouse by 
the other may constitute the ‘‘confi- 


Witnesses . . . privilege . 


dential communication’” between hus- 
band and wife privileged by statute. 
®" People of State of New York v. 
Daghita, N.Y. Ct. App., April 20, 
1949, Conway, J. 

Appellant’s conviction of grand 
larceny rested in part on his wife’s 
testimony, given over objection of 
privilege, that she saw him bring 
home and secrete about the house 
various stolen articles. This was held 
to constitute grounds for reversal as 
a compulsory disclosure of confiden- 
tial communications between hus- 
band and wife. 

Section 2445 of the New York 
Penal Law makes the spouse of an 
accused a competent witness at the 
trial, except as to confidential com- 
munications made during marriage. 
The Court observed that this statute, 
being in derogation of the common 
law, must be strictly construed, and 
then applied the rule that the term 
“communication” includes not only 
oral conversations but also the dis- 
closure of information by acts done 
in reliance upon the confidential re- 
lationship. “It cannot be supposed”, 
said the Court, “that the defendant 
would have so conducted himself 
except in reliance upon the free and 
unrestrained privacy of the marital 
relation and the socially desirable 
confidence which exists, and should 
exist, between husband and wife.” 


Further Proceedings in Cases 
Reported in This Division 


® The following action has been 
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taken in the United States Supreme 
Court: 

CERTIORARI GRANTED, May 31, 
1949: Kingsland v. Dorsey—Attorney 
and Client (35 A.B.A.J. 232; March, 
1949). 

CERTIORARI DENIED, May 31, 1949: 
Kilpatrick v. Texas and Pacific Rail- 
Road Co.—Dismissal and Nonsuit 
(33 A.B.A.J. 937, 1051; September, 
October, 1947; 34 A.B.A.J. 1051, 
November, 1948); Sonnesen v. Pana- 


ma Transport Co.—Shipping (35 
A.B.A.J. 147; February, 1949); Den- 
ny v. U.S.—Army and Navy (35 
\.B.A.]. 144; February, 1949). 

The following action has been 
taken by the United States Court of 
Appeals for the Fourth Circuit: 

AFFIRMED, May 17, 1949: Brown v. 
Baskin et al.—Elections (34 A.B.A.]. 
831; September, 1948). 

The United States Court of Ap- 
peals for the Fifth Circuit, on April 


Proceedings of the Board of Governors: 


Meeting of May 16-17, 1949 


®" The Board of Governors held its 
annual spring meeting in Washing- 
ton, D. C., on Monday and Tuesday, 
May 16 and 17. A great deal of time 
was devoted, of course, to matters of 
administrative detail. There were, 
however, certain questions of policy 
determined. One innovation in pro- 
cedure was approved by the Board 
in its decision to hold a joint meet- 
ing with the Section chairmen on 
Ihursday, September 8, at St. Louis. 
Chis meeting is usually held a month 
or so after the Annual Meeting. 
The President was authorized to 
appoint a committee of three to rep- 
resent the Association at committee 
hearings of the Senate or House in 
connection with S-1681 and HR- 
3766 and to support the passage of 
these bills. These bills cover the sub- 
ject matter of picketing courts of 
justice and make such action illegal. 
In his report to the Board, the 


Chairman of the House of Delegates 
advised that he had accepted ap- 
pointment by the President of the 
United States as Chairman of the 
Enforcement Section of the Presi- 
dent’s Highway Safety Council. 

The Secretary reported that the 
brief prepared by the Unauthorized 
Practice Committee in the Bercu 
case in the New York Court of Ap- 
peals had been approved on behalf 
of the Board. It has since been filed 
and the case has been submitted on 
oral argument. 

The Board was advised by the 
Treasurer that a decree had been 
entered in the Cromwell will matter 
directing payment of the Association 
bequest to the American Bar As- 
sociation Endowment. 

The Treasurer also advised the 
Board that he had been informed 
that the Association’s pension fund 
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9” 


27, 1949, on reargument adhered to 
its views respecting the applicability 
of 31 USC § 203 but departed from 


its prior decision by reforming the 


a 


judgment so as to award the full 
amount of their claims to the insured 
and so as to direct that the insurer 
be paid out of the recovery of the 
insured and afhrmed the judgment 
as so reformed: U.S. v. Hill—United 
States (35 A.B.A.J. 148; February, 
1949.) 


would be tax exempt. 

It was resolved that if, at the end of 
the Association year, there is a sur- 
plus, it shall be appropriated to the 
Building Fund Reserve up to a maxi- 
mum of $5000. 

The Board approved the sugges- 
tion that the subject for the 1950 
Ross Essay be “Use of Injunctions in 
Labor Disputes”. 

The recommendation of a com- 
mittee of the Board that no action 
be taken presently looking to the in- 
corporation of the Association was 
approved. 

It was resolved that in line with 
previous action of the House of 
Delegates, the Association should 
oppose S-1679 now pending in the 
Congress relating to a federal health 
program. 

The next meeting of the Board of 
Governors was called for Friday, 
September 2, 1949, in St. Louis. 


July, 1949 * Vol. 35 585 






















































American Law Institute 


Twenty-Sixth Annual Meeting 


® Over five hundred members of the 
American Law Institute attending 
the twenty-sixth annual meeting 
held in Washington, D. C., May 18 
to 21, were given a vigorous account 
of the organization’s activities by 
its Director, Herbert F. Goodrich, 
Judge of the United States Court of 
Appeals for the ‘Third Circuit. 

“We are through writing the Re- 
statement, but we are not through 
with restatement”, the Director de- 
clared, noting that there is now a 
supplement which contains the offi- 
cial amendment to the Restatement 
and additional citations. “The dan- 
ger in any supplement”, he went on 
to say, “is, obviously, that the reader 
will not find the supplementary ma- 
terial. It is all in this new book. 
One can turn to the conflict of laws 
part of this 1948 Supplement and 
look at Section 84 and he will find 
the rewritten blackletter and the ex- 
planation of changes. He will also 
find, under the same section heading, 
the list of any new cases which cite 
that volume since the permanent 
edition of the Restatement in the 
Courts appeared.” 

Terming it “always a joy to be- 
hold”, the Director called attention 
to the citation list of the Restate- 
ment, which, as of April 1, 1949, to- 
tals 16,621. This represents a sub- 
stantial increase over the number re- 
ported at the annual meeting last 
May. The Restatements on torts 
(4,212) and contracts (3,777) con- 
tinue to be the volumes most often 
cited by state and federal courts. 
Following in the order named are 
the Restatements on trusts, agency, 
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conflict of laws, property, restitution, 
judgments and security. 


Uniform Commercial Code 
Nears Completion 


The near-completion of the Insti- 
tute’s five years’ work on the Uniform 
Commercial Code was announced. 
This work was described as a tre- 
mendous piece of legal imagination, 
analysis. and writing, which will be 
an invaluable contribution to the 
legal and commercial world. The 
Director added that in order to ful- 
fill its undertaking for completion 
this calendar year, another joint 
meeting of the Institute and Com- 
missioners has been called for Friday, 
September 2, and Saturday, Septem- 
ber 3, in St. Louis, Missouri. 

The scope and content of the Uni- 
form Commercial Code was outlined 
at the 1948 annual meeting of the 
Institute (34 A.B.A.J., 634, 635; July, 
1948), and JourNAL readers will re- 
call it consists of a complete code of 
commercial law, applicable to every 
phase of a business transaction. In- 
cluded are divisions dealing with 
sales, commercial paper, bills of lad- 
ing, warehouse receipts, vendors’ se- 
curity, bank collections and other 
subjects which round out the rules 
governing the conduct of commerce, 
from sale to final payment, whether 
the traffic be in goods, commercial 
paper, stock or other securities. Also 
included are appropriate commen- 
taries making clear to businessmen, 
as well as lawyers, what changes in 
the rules of commerce are contained 
in the Code and why the changes are 
made. 


Institute Has Another Undertaking 

with Commissioners on Uniform Laws 
The possibility of additional joint 
undertakings with the National Con- 
ference of Commissioners on Uni- 
State 
tioned. “Our cooperative effort with 
the Commissioners”, Judge Goodrich 
said, “becomes more and more im- 
At their 
meeting last fall the Commissioners 


form Laws was also men- 


portant as time goes on. 


expressed some interest in our Code 
of Criminal Procedure and our Code 
of Evidence. Those who have been 
members of the Institute over the 
past years will remember the very 
spirited discussions which sur- 
rounded the adoptions of these two 
pieces of work. The Institute’s Execu- 
tive Committee last fall, hearing of 
this interest by the Commissioners, 
invited that body to appoint Com- 
mittees to look over both Codes with 
a view to giving their approval to 
them, as amended, as uniform stat- 
utes. This invitation was accepted 
and Committees of the Commis- 
sioners are proceeding in accordance 
with the plan.” 


Modernizing Tax Law 
Progress Cited 


Encouraging progress on the project 
to improve and modernize certain 
portions of the Internal Revenue 
Code was reported. In this work the 
Chief Reporter, Stanley S. Surrey, of 
the University of California, and As- 
sociate Chief Reporter, William C. 
Warren, of Columbia University, 
have been advised by a Policy Com- 
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mittee consisting of Norris Darrell, 
Lawrence Green, Erwin N. Griswold, 
Randolph E. Paul, Harrison Tweed 
and Herbert F. Rob- 
ert N. Miller of Washington, al- 
though not officially a member of 


Goodrich. 


the Committee, has also been of as- 
sistance. In addition, Colin S. Stam, 
Chief of Staff of the Joint Com 
on Internal 
N. Kirby, 
Counsel of 


mittee Revenue, and 


Vance Tax Legislative 


the Treasury Depart- 
ment, have met with the Committee 
the At 


times the reporters have conferred 


and with reporters. other 
with the technical staffs of the Joint 
Committee of the Treasury and of 
the Bureau of Internal Revenue. In 
an effort to secure a cross-section of 
opinion, which would reflect all 
points of view, a number of prac- 
ticing lawyers who have made a 
specialty of income tax law have been 
asked to give assistance in an in- 
formal capacity, and are making 
many constructive suggestions to the 
Policy Committee. 


Continuing Legal Education Program 
Makes Headway 

The Institute’s work in the field of 
post-admission legal education was 
the subject of highly interesting re- 
ports by John E. Mulder, Director, 
Continuing Legal Education, and 
Professor James E. Brenner, Direc- 
tor, Western Area, Continuing Legal 
Education. This project had its ori- 
gin some years ago when the Ameri- 
can Bar Association first .recognized 
the need to keep the practicing law- 
yer abreast of developments and to 
give him the benefit of specialized 
knowledge to an extent not possible 
when reliance is placed solely upon 
individual resources and facilities for 
research. The post-war years and 
the return of the veteran lawyer in 
search of refresher training gave the 
program additional impetus. This 
culminated in February of 1948 with 
the selection of the American Law 
Institute to act in cooperation with 
the American Bar Association as the 
agency for putting a continuing legal 
education program on a national 
footing. A grant from Carnegie Cor- 
poration is being used to finance in- 
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itial efforts in this connection. 
The 


launching such a project were ex- 


problems encountered in 
plored at the 1948 annual meeting 
of the American Law Institute (34 
A.B.A.J. 634, 637; July, 1948). While 
a great deal of what was said at that 
time still obtains, it is encouraging 
to note that many of the original 
difficulties have been resolved and a 
general policy has been formulated 
which, in effect, designates the Com- 
mittee as a coordinating and advis- 
ory agency. 

“This”, declared Committee Di- 
rector John E. Mulder, “means that 
the emphasis will be on stimulating 
programs on continuing legal educa- 
tion to be offered under the sponsor- 
ship of state and local bar associa- 
tions, law schools and other lawyer 
groups.” Mr. Mulder further stated 
that it does not appear feasible or 
practicable, except in some instances, 
for the Committee to act as the spon- 
sor of programs, but rather that it 
should assist in the creation of state 
and local sponsoring agencies to sup- 
ply literature and “know how” and 
to provide panels of lecturers. 

It was emphasized that the fore- 
going declaration of policy meant no 
reduction in field work, but that it 
made even more necessary efforts to 
acquaint the profession and the gen- 
eral public with the importance of 
the undertaking. In this connection, 
Professor Brenner noted that he had 
traveled more than 20,000 miles by 
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motor and an additional 25,000 miles 


by plane and rail to discuss the pro- 
gram with judges, lawyers, law school 
teachers, bar examiners and laymen 
from all parts of the United States. 

It was also stated that the Asso- 
ciation of American Law Schools 
has recognized the importance of 
the problem and a committee to co- 
operate with the American Law In- 
stitute’s Committee on Continuing 
Legal Education was appointed and 
met with the Committee in Cincin- 
nati in December of last year. This 
conference resulted in plans that 
should help to provide local conti- 
nuity and strong leadership in each 
of the states where an Association’s 
school actively participates in the 
American Law Institute’s program. 

Professor Brenner added that a 
second national group which may be 
able to contribute substantially to a 
continuing legal education program 
is the National University Extension 
Association. Still another agency 
which has offered its services is the 
Interstate Bar of Eleven 
Western States. 

The California plan was cited as 
an example of the extremely vigor- 
ous sponsorship that can be given to 
a program of continuing legal educa- 
tion. In that state policy matters are 
determined by a committee com- 
posed of representatives from the 
state bar and the deans of the ac- 
credited law schools in the state. All 
administrative duties are handled by 


Council 


July, 1949 * Vol. 35 §87 














































































































American Law Institute 


the Extension Division of the Uni- 
versity of California. During the 
past three years under this kind of 
organization lecture courses have 
been regularly sponsored in as many 
as twenty-four cities in the state. 

A substantial increase was noted 
in the number of courses and in- 
stitutes held on topics of timely in- 
terest to the practicing lawyer. In 
Philadelphia a twelve-lecture series 
on “Current Problems in Taxation” 
was held during the spring of 1948. 
Several months later in the same 
city a fifteen-lecture course on “Five 
Aspects of General Practice” was 
offered. In Wilmington, Delaware, 
in. conjunction with the State Bar 
Association of Delaware, a_ twelve- 
lecture ‘course on “Fundamentals of 
Fede:al Taxation” was given during 
the fall of 1948. 

In other localities a number of 
one-day institutes on different sub- 
jects have been held. The purpose of 
these shorter programs has been to 
stimulate the interest of the Bar in 
the hope of developing subsequently 
and with regularity the longer lec- 
ture programs. During the summer 
and fall of 1948 one-day institutes 
on the “Revenue Act of 1948” were 
held in Pittsfield, Massachusetts; 
Hartford and New Haven, Connect- 
icut; Youngstown and Portsmouth, 
Ohio; Des Moines, Iowa; Omaha, 
Grand Island and North Platte, 
Nebraska; Tulsa, Oklahoma; Fargo, 
North Dakota; and Boise, Idaho. 

Other one-day institutes were held 
in Chicago; in four cities in Wiscon- 
sin; in Chapel Hill, North Carolina; 
and in Omaha, Nebraska. Assistance 
was also given in the sponsorship of 
a course in Reno, Nevada and Tuc- 
son, Arizona. 


Youth Correction Authority Act 
Considered by States 


Encouraging developments in con- 
nection with the Youth Correction 
Authority program were reported by 
the Institute’s Special Adviser, John 
Ellingston. These consisted chiefly of 
efforts in Texas, New Hampshire 
and Pennsylvania to enact legislation 
based upon the Institute’s model 
Youth Correction Authority Act. 
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This statute, which has served as a 
pattern for laws in California, Wis- 
consin, Minnesota and Massachu- 
setts, is designed to substitute, in 
cases involving youthful offenders, 
individual diagnosis and rehabilita- 
tive treatment for the mass imprison- 
ment methods of traditional criminal 
justice. 


Mr. Justice Stanley F. Reed 

Makes Opening Address 

At the opening session of the In- 
stitute, members and guests heard 
The Honorable Stanley F. Reed, As- 
sociate Justice of the Supreme Court 
of the United States. The Associate 
Justice paid tribute to the achieve- 
ments of the Institute, noting that, 
“both before and since becoming a 
Judge, I, like all of my brethren of 
the Bench and of the Bar, have been 
a beneficiary in no small degree of 
the fine work done by the Institute.” 

Mr. Justice Reed discussed the 
principles of statutory construction, 
emphasizing that the judiciary de- 
tlares the law but does not make it. 
“However,” added the Justice, “there 
is a second postulate of the judicial 
decision, that is, that decisions of the 
law must be in accordance with the 
purpose of the lawgiver and in this 
limited but important sense courts 
do make law.” 

Other addresses at the opening ses- 
sion were given by Harrison Tweed, 
President of the American Law In- 
stitute, and Albert J. Harno, Presi- 
dent of the National Conference of 
Commissioners on Uniform State 
Laws. 


Model Institute is Held 

on Continuing Legal Education 

In the evening session of the open- 
ing day, a model institute in contin- 
uing legal education was held with 
Professor Austin W. Scott, of the 
Law School of Harvard University, 
and Adrian P. Fisher, General 
Counsel for the Atomic Energy Com- 
mission. Professor Scott discussed re- 
cent developments in trust law. Mr. 
Fisher dealt with the impact of 
atomic energy on the law, noting 
that safeguarding atomic secrets may 
sometimes mean curtailment of in- 
dividual rights. 


Uniform Commercial Code and Tax 
Law Are Discussed 
During the afternoon of Thursday, 
May 19, and Friday, May 20, mem. 
bers of the Institute met with the 
National Conference of Commission. 
ers on Uniform State Laws for addi- 
tional work on the Code. Article 7, 
on which a great deal of work yet 
remains to be done, was discussed at 
length. Consideration was also given 
to certain other phases of the pro. 
posed legislation, and both the Chief 
Reporter, Professor Karl N. Llewel- 
lyn, and the Associate Chief Re. 
porter, Miss Soia Mentschikoff, ex. 
pressed gratification at the results of 
these meetings. 

Saturday, May 21, was devoted to 
a discussion of the Tentative Draft 
Income Tax Statute. At its present 
stage of development this deals only 
with gross income and deductions, 
with the major impact thus seen to 
be on Sections 22 and 23 of the In- 
ternal Revenue Code. 


Institute’s Annual Dinner 
Held Friday Evening 


Among the attractions for Institute 
members and their wives was a re- 
ception tendered by the Ambassador 
of France at the French Embassy on 
Friday afternoon, May 20, and a buf- 
fet supper at Mt. Vernon, arranged 
by the Alexandria Bar Association. 

The Annual Dinner was held Fri- 
day evening, May 20, with former 
Institute President George Wharton 
Pepper highly effective as toastmas- 
ter for the occasion. President Harri- 
son Tweed reviewed briefly the ac- 
complishments of the past year. 

The guest speaker was Benjamin 
V. Cohen, United States Representa- 
tive to the United Nations General 
Assembly, who addressed the group 
on the necessity for securing human 
rights and fundamental freedoms in 
promoting any permanent peace. 
Mr. Cohen called for effort on a 
national basis to give effect to the 
moral and political values of the 
Declaration of Human Rights. “It 
would, for example”, he said, “be 
very helpful if the General Assembly 
should call upon all member states 
to create national Human Rights 
Commissions.” 
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Association Presents Awards to West Point Cadet 


® Richard T. Carvolth, a member 
of the 1949 graduating class of the 
United States Military Academy has 
been awarded the American Bar 
Association’s prize given each year 
to the cadet standing first in his class 
in the law course at West Point. Dur- 
ing the war years this prize was a 
War Bond. Last year the practice of 
presenting a set of books was re- 
sumed. George A. Spiegelberg, of 
New York City, Chairman of the 
Special Committee on Military Jus- 
tice, assisted at the ceremony as 
representative of the Association. He 
presented to Cadet Carvolth Wig- 
more’s Panorama of the World’s 
Legal Systems, in three volumes, and 
Warren’s The Supreme Court in 
United States History, in two vol- 
umes. 

These volumes, in a sense, reflect 
the objective of the course in law 
given at the Academy. That objec- 
tive is to impart to the cadet a 


thorough general understanding of 
the legal duties that are encountered 
in the Army by a line officer. 

Cadet Carvolth first entered the 
armed forces in 1945 as a member of 
the Navy’s V-12 program for the 
procurement of officers. At the same 
time he held a nomination for an 
appointment to West Point. He suc- 
cessfully passed the entrance exam- 
ination and entered the Academy 
that year. He was born in Blakely, 
Pennsylvania, where his father is 
Superintendent of Schools. Through- 
out his four years at West Point, 
Cadet Carvolth was first in his class 
in order of academic rank. Besides 
the award received in law, he re- 
ceived the prizes for mathematics, 
English, physics, chemistry, econo- 
mics, international relations, mili- 
tary history and engineering. In the 
fall of 1948 he was elected a Rhodes 
scholar from Pennsylvania. On grad- 
uation Cadet Carvolth was commis- 
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sioned a second lieutenant in the 
Air Force. However, he. will be 
ordered to England for two years to 
pursue a course of study in politics, 
philosophy and economics at Oxford 
University prior to his pilot training. 


International Law Section Holds Meeting in Detroit 


® The Section of International and 
Comparative Law held a most suc- 
cessful midyear meeting in Detroit 
on May 27. The highlight of this 
meeting was a luncheon at which 
the members were addressed by Dr. 
Oscar Gans, Ambassador of Cuba 
to the United States, and George 
Maurice Morris, former President 
of the American Bar Association. 
More than 200 Section members and 
guests attended this luncheon. The 
guests were chiefly lawyers from 
South America and Canada who 
were in Detroit to attend the Con- 
vention of the Inter-American Bar 
Association. 

The Ambassador spoke of the 
tremendous importance of coopera- 
tion between nations to assure the 
peace of the world through the 
Atlantic Pact and other documents 


growing out of activities and actions 
of the United Nations. He also spoke 
of the close bond of friendship be- 
tween the nations of Latin America 
and the United States. Mr. Morris dis- 
cussed the role of international bar 
organizations in promoting friend- 
ship among the lawyers as an im- 
portant part of the program for 
creating and fostering friendly re- 
lations between nations. 

At the business session following 
the luncheon, the Section adopted 
recommendations to the House of 
Delegates of the Association urging 
that the Department of State bring 
its compilation of treaties and agree- 
ments up to date; that Congress 
amend the Communications Act of 
1934 to permit merger of interna- 
tional telecommunications carriers 
and to permit aliens employed by 


duly authorized air carriers to oper- 
ate radio transmitting equipment in 
the United States, under proper 
safeguards; that delegates of the 


-United States to the International 


Civil Aviation Organization advocate 
an increase in the present limit for 
death and non-fatal personal injuries 
($8,291.87) in international air 
transportation; and that Congress 
adopt legislation granting income 
tax exemptions to alien employees 
of American corporations and alien 
residents identical with the exemp- 
tions granted by foreign countries. 
In addition to detailed reports 
supporting the recommendations 
just referred to, the Section received 
reports from twenty-one other com- 
mittees. Of much interest was the 
progress report of Charles W. Tillett, 
(Continued on page 607) 


July, 1949 © Vol. 35 589 








Department of Legislation 


Harry W. Jones, Editor-in-Charge 








The Proposed Congressional Lobbying Investigation 


® On May 23, the Senate Committee 
on the Judiciary considered but put 
over final action on House Concur- 
rent Resolution 62, providing for 
the establishment of a Joint Con- 
gressional Committee on Lobbying 
Activities. This Concurrent Resolu- 
tion, which passed the House by 
voice vote on May 18, has an interest- 
ing legislative history, which indi- 
cates that the proposed new lobbying 
investigation will proceed in two 
related but quite distinct directions 
if the Concurrent Resolution is ap- 
proved by the Senate in anything 
like its present form. 

As originally introduced by Repre- 
sentative Buchanan of Pennsylvania, 
the Concurrent Resolution contained 
certain recitals. of the uncertainty 
and inadequacy of the existing Fed- 
eral Regulation of Lobbying Act and 
directed the Joint Committee “to 
make a full and complete investiga- 
tion of all lobbying activities, and 
all efforts to influence, encourage, 
promote, or retard legislation”. It 
is clear from the context that the 
inquiry contemplated by Representa- 
tive Buchanan was to be an investi- 
gation of the legislation-influencing 
activities of private organizations, 
particularly those organizations 
which are arguably not within the 
coverage of the registration and 
financial reporting provisions of the 
present Regulation of Lobbying Act. 
But the Concurrent Resolution was 
amended in the House Rules Com- 
mittee, at the instance of Representa- 
tive Wadsworth of New York, to 
provide specifically that the Joint 
Committee shall also undertake a 
comprehensive investigation “of all 
activities of agencies of the Federal 
Government intended to influence, 
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encourage, promote or retard legis- 
lation”. 


1946 Federal Lobbying Act 
ls Ambiguous, Incomplete 


One gain which should result from 
a new congressional lobbying investi- 
gation is a clarifying revision of the 
confused and uncertain statutory 
provisions which now govern regis- 
tration and financial reporting by 
Washington legislative representa- 
tives and the organizations which 
employ them. The present lobbying 
Statute was passed by Congress as 
Title III of the Legislative Reorgani- 
zation Act of 1946 and was over- 
shadowed throughout its legislative 
history by the other sections of that 
landmark enactment. Title III was 
pieced together from three former 
lobbying-control bills and. received 
only sketchy consideration in com- 
mittee and on the floor of the two 
Houses. 

Because of the inconsistency of its 
several sections, the present Act pro- 
vides no clear answer to such basic 
questions as whether its registration 
and reporting provisions extend to 
individuals and organizations active 
in legislative matters but not “‘prin- 
cipally” engaged in influencing the 
course of federal legislation. This 
doubt, for example, leaves in the air 
the entire question of the Act’s ap- 
plicability to such active and influen- 
tial organizations as’ the United 
States Chamber of Commerce, the 
National Association of Manufac- 
turers, the American Federation of 
Labor and the Congress of Industrial 
Organizations. Equal uncertainty ex- 
ists as to whether an organization 
concededly within the Act’s financial 
reporting provisions must make a 


disclosure of all its receipts and ex. 
penditures or only of those receipts 
and expenditures earmarked for the 
support of its legislative program, 
Definite answers to issues of this 
character should be provided within 
the four corners of a statute which 
seeks to safeguard the integrity of 
the legislative process without undue 
interference with the constitutional 
right of citizens to petition their rep. 
resentatives in Congress. 

A complete redrafting of the reg- 
istration and financial reporting 
provisions of the 1946 Lobbying Act 
is imperative in the interest of effec- 
tive enforcement and in fairness to 
the individuals and organizations 
who are or may be affected by the 
present Act’s confused requirements. 
Beyond this, there is strong reason to 
doubt the contemporary adequacy of 
a pattern of regulation which is 
limited to the identification of lobby- 
ists and lobbying organizations and 
the publicizing of their financial 
receipts and expenditures. No one 
will contend seriously that any ap- 
preciable number of Congressmen 
can be influenced in their attitudes 
and decisions by, bribery or other 
sinister means of the sort popularly 
associated with the old-style lobby. 
Modern pressure groups proceed by 
representing themselves as spokes- 
men of the popular will and by 
promises. of reward and threats of 
reprisal at the polls. 

A distinguished political scientist 
has recently observed that “the pres- 
sure groups live chiefly by an ex- 
aggeration of their influence and 
power”. The existing Regulation of 
Lobbying Act might usefully be 
amended by adding a requirement 
that pressure organizations file full 
and verifiable statements of actual 
group membership, together with a 
description of the pressure group’s 
organizational structure and of the 
extent to which rank and file mem- 
bers can. and do actually participate 
in the shaping of the group’s legisla- 
tive policies. Carefully analyzed in- 
formation of this kind would put a 
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harassed Congressman in a much 
better position to assess a pressure 
group's claims concerning the size, 
cohesiveness, and single-mindedness 
of its membership and would certain- 
ly provide a better basis for judg- 
ment as to the justification for a pres- 
sure organization lobbyist’s asserted 
right to speak for the group mem- 
bership on varied issues of legislative 
policy. 

Federal Agency Lobbying Presents 
Difficult Regulatory Problem 

The Rules Committee amendment 
specifying administrative agency lob- 
bying as one of the legislative in- 
fluences to be investigated by the 
proposed Joint Committee on Lobby- 
ing Activities reflects long standing 
Congressional resentment against the 
exertion of pressure on members of 
Congress by officers and employees 
of the vast Executive Establishment. 
“Administrative lobbying” activities 
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temporary library next door, but 
it was represented to the powers 
that be that to stop the work there, 
remove all building materials and 
scaffolding and bring them back to 
finish the job at some problematical 
future date, would be much more 
expensive in the long run than to 
complete the work now. This has, 
therefore, been done and the lower 
part will be added to the temporary 
library at present in use in No. 2. 
His Majesty the King, who is Trea- 
surer of the Inner Temple, has con- 
sented to open this new temporary 
library on July 13. There will be 
five rooms for the use of barristers 
and students, and it is estimated that 
20,000 books can be accommodated 
there. This will still leave about 
40,000 volumes at present housed in 
a book shed in the Inner Temple 
Garden. No date can yet be given 
for the commencement of work: on 
hew permanent libraries, either for 
the Inner Temple or Middle Tem- 
ple. Plans are in existence for both 
but it may be many years before 


singled out for particular criticism 
during the House debate included an 
alleged campaign of the United 
States Army Engineers against the 
pending Reorganization Act and 
certain reported pressure tactics of 
employees of the Federal Security 
Administration in support of the 
current Administration health insur- 
ance proposals. 

A federal statute on the books since 
1919, now Title 18, Section 1913 of 
the United States Code, forbids the 
use of appropriated funds to influ- 
ence the action of a member of Con- 
gress and provides for removal from 
office and criminal prosecution of 
any offending federal officer or em- 
ployee. Charges of widespread viola- 
tion of the appropriated funds 
prohibition were made during House 
discussion of Concurrent Resolution 
62, and it was further suggested that 
the Joint Committee’s investigation 


those plans are translated into build- 
ings. 


Gray’s Inn 


Gray’s Inn is also making steady 
progress in the matter of restoration, 
although, in view of the great dam- 
age done, it will, like the Temple, 
be many years before it can be com- 
pletely restored. Work has started 
on rebuilding the Hall, which was 
one of the gems of London, but no 
date can be forecast for its comple- 
tion. In Gray’s Inn Square, also, 
work is being done on damaged 
buildings, and one at least has been 
completed. In the course of the work 
it is noted by the Editor of Graya 
(a magazine issued for, and by, mem- 
bers of the Inn) that several inter- 
esting finds have been made. In the 
Hall, the fragments of a small green- 
glazed jug have been found and 
pieced together. In No. 8 Gray’s Inn 
Square another such jug was found, 
but of a different design. This type 
of pottery was in common use in 
the Inns of Court from the sixteenth 
century to early in the seventeenth 


Department of Legislation 


might disclose a need for additional 
curbs on the official and unofficial 
legislation-influencing activities of 
federal employees. 

The registration and reporting 
requirements which have been de- 
vised for the regulation of private 
lobbying are, of course, not at all 
appropriate in the agency lobbying 
situation. The specific means, other 
than more vigorous enforcement of 
the appropriated funds prohibition 
by the Comptroller General and the 
Department of Justice, to be em- 
ployed in controlling agency lobby- 
ing will have to be worked out by 
the Joint Committee on Lobbying 
Activities or on the basis of its 
findings as to the extent and forms 
of the asserted abuse. Congressional 
lobbying investigations have always 
been characterized by fireworks, and 
this one, if undertaken, will be no 
exception. 


century and was made in differing 
designs according to its use. ‘There 
is a small collection of it, much 
damaged, in possession of the Middle 
Temple. Milk jugs, pots for the 
reception of bones, and jugs for 
holding beer were some of the uses 
to which this pottery was put. In 
fact, there is an interesting reference 
to it in the Records of the Middle 
Temple, dated June 23, 1615, which 
reads “No gentleman to carry away 
pots of beer from the buttery, or 
bread or beer out of the Hall”. An 
ancient allowance for bread and beer 
to Masters of the Bench or Utter 
Barristers carried the provision that 
“every Bencher and Utter Barrister’s 
Clerk shall provide a pot about the 
size of the green pots now used in 
the House at their own charges, and 
they shall not carry away any of the 
green pots”. Other finds in Gray's 
Inn, in a forgotten and newly-dis- 
covered vault under a cellar, include 
a Charles II halfpenny, a William 
IV penny, a Hanseatic token and an 
old clay pipe. 
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ConstituTIONAL LAW-— 
“The Supreme Court, The Bill of 
Rights and The States’: John Rae- 
burn Green, of the St. Louis Bar, is 
the author of a study published in 
the April issue of the University of 
Pennsylvania Law Review (Vol. 97— 
No. 5; pages 608-640) on the extent 
to which the rights guaranteed by 
the first Eight Amendments to the 
Constitution are now considered to 
be enforceable as against the indi- 
vidual states under the broad provi- 
sions of the Fourteenth Amendment 
of the Constitution. The article 
traces the transposition of the doc- 
trine from the earlier cases to the 
more recent decisions which he be- 
lieves foreshadow an ultimate carry- 
over of the entire Bill of Rights into 
the Fourteenth Amendment. (Ad- 
dress: University of Pennsylvania 
Law Review, 3400 Chestnut Street, 
Philadelphia 4, Pa.; price for a single 
copy: $1.00). 


Contracts — “Actionable Mis- 
representation: Legal Fault as a 
Requirement”: In the second install- 
ment of a series, in the February 
issue of the Oklahoma Law Review 
(Vol. II—No. 1; pages 56-68), W. Page 
Keeton, Dean of Law, University of 
Oklahoma, discusses the differing 
principles that have been applied in 
determining the availability of res- 
cission for misrepresentation. After 
a useful review of the authorities, 
the author concludes that the courts 
have gone too far in protecting the 
representee, and that the policy fa- 
voring the security of transactions 
made in good faith requires that 
oral misrepresentations, not estab- 
lished to be dishonestly made, should 
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not be grounds for rescission if re- 
liance on the part of the representee 
would be unreasonable or if the 
transaction has been executed or 
substantial performance has been 
rendered at the time rescission is 
sought. (Address: University of Okla- 
homa Press, University Press Build- 
ing, Norman, Okla.; price for a single 
copy: $1.50). 


Licistation—“Uniform State 
Laws and the Federal System”: In 
the February issue of the Oklahoma 
Law Review (Vol. II—No. 1; pages 
38-46), Albert J. Harno, Dean of the 
College of Law at the University of 
Illinois, reviews the concepts under- 
lying the work of National Confer- 
ence of Commissioners on Uniform 
State Laws, of which he is President. 
Dean Harno emphasizes the chal- 
lenge presented in seeking to pre- 
serve the structure of state and local 
government in view of the persistent 
pressure for extensions of national 
authority. He expresses the belief 
that the adoption by states of uni- 
form laws has eased such pressure. 
(Address: University of Oklahoma 
Press, University Press Building, Nor- 
man, Okla.; price for a single copy: 
$1.50). 


Pustic UTILITIES—“Competi- 
tive Operation of Municipally and 
Privately Owned Utilities’: An arti- 
cle, entitled as above, written by 


Charles M. Kneier, Chairman of the 
Department of Political Science ang 
Acting Director of the Institute of 
Government and Public Affairs a 
the University of Illinois, appears in 
the March issue of the Michigan 
Law Review (Vol. 47—No. 5; pages 
639-654). Professor Kneier refeérs to 
the early decisions of various states 
which recognized the economic 
soundness of the principally regu. 
lated monopoly for public utility 
services. He appears to subscribe to 
the doctrine of those decisions al- 
though recognizing that it may be an 
appropriate safeguard to retain the 
right of municipalities to engage in 
compéetition with an existing utility 
company if the service of that com. 
pany is not proving satisfactory. 
However, he states that such compe. 
tition should be the exception rather 
than the rule. (Address: Michigan 
Law Review, Ann Arbor, Michigan; 
price for a single copy: $1.00). 


Ricurts IN LAND — “The Com. 
mon-Law Scheme of Estates and the 
Remainder”: In the bustle and con- 
fusion of present-day attempts to 
cope with such relatively new con- 
cepts as income and estate taxation, 
administrative law and trade regula- 
tion, it is refreshing to look back- 
ward to the time of the Year Books, 
when presumably life was simpler. 
An opportunity for such reflection 
is afforded by Professor Bordwell’s 
scholarly treatise, titled as above, ap- 
pearing in the Jowa Law Review for 
March, 1949, (Vol. 34—No. 3; pages 
401-429). The author deals with the 
emergence and early history of the 
concept of remainder interests in 2 
manner at once informative and in- 
teresting. A summary at the end of 
the article provides a useful guide 





Editor's Note 


Members of the Association who wish to obtain any article referred to should 
make a prompt request to the address given with remittance of the price stated. If 
copies are unobtainable from the publisher, the Journal will endeavor to supply, 
at a price to cover cost plus handling and postage, a planograph or other copy of 


a current article. 
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for those to whom the subject-matter 
may be unfamiliar or only dimly 
remembered from law school days. 
There is a practical aspect, also, for 
recent developments, particularly in 
the field of taxation, have tended to 
give new importance to future in- 
terests and estates. (Address: Iowa 
Law Review, College of Law, Iowa 
City, Iowa. Price for a single copy, 
$1.00). 


TaxaTIon — Estate Planning — 
“A Symposium on the Drafting of 
Wills and on Estate Planning under 
the Federal Revenue Act of 1948”: 
The Treasury Department Regula- 
tions dealing with the Revenue Act 
of 1948, recently promulgated, pro- 
vide an elaborate treatise on the 
meaning and application of the stat- 
ute. The Regulations, however, are 
heavy going. In this new field read- 
ers of the JOURNAL may find helpful 
the series of articles collected un- 
der the above title in the Oregon 
Law Review for April, 1949, (Vol. 
XXVIII—No. 3). Each article is brief 
and to the point, and the important 
features of the marital deduction 
and its relation to estate planning 
are highlighted. (Address: Oregon 
Law Review, School of Law, Uni- 
versity of Oregon, Eugene, Oregon; 
price for a single copy, 75 cents.) 


Taxation — “Informal Federal 
Tax Settlements and Their Binding 
Effect”: The May, 1949, issue of 
Tax Law Review, (Vol. 4—No. 4; 
pages 477-491) presents an analysis, 
entitled as above, by Sydney A. Gat- 
kin, of the difficulties of the statutory 
means of settling tax disputes and 
the unsatisfactory case law on the 
finality of the nonstatutory settle- 
ments which are employed in the 





vast majority of instances. Selected 
cases are cited to illustrate the ab- 
sence of any clearly marked path to 
finality by informal agreement, de- 
spite occasional success of assertion 
by the Government or the taxpayer 
of doctrines of estoppel, account 
stated or accord and satisfaction. 
The author urges solution of this 
highly important question by legisla- 
tion permitting binding agreements 
to be executed with taxpayers by 
government field representatives and 
without the present requirement of 
approval by officials up to and in- 
cluding the Secretary of the Treas- 
ury (or an Assistant or Under Secre- 
tary). Until the Supreme Court or 
the Congress delineates a practicable 
method of mutually binding dispo- 
sition of tax differences, the author 
suggests that the taxpayer protect 
himself by appropriate amendments 
or additions to proffered forms of 
nonstatutory settlement agreements. 
(Address: Tax Law Review, New 
York University School of Law, 100 
Washington Square East, New York 
5, N. Y.; price for a single copy: 
$2.00). 


Taxation — Trusts — “Estate 
Taxation of Living Trusts: The 
Church and Spiegel Decisions” — 
Note: “The Church and Spiegel 
Cases: The Meaning of a transfer 
effective at Death”: In the Colum- 
bia Law Review for April, 1949 (Vol. 
49—No. 4), considerable space is de- 
voted to the decisions of the United 
States Supreme Court in Commis- 
sioner v. Church’s Estate, 69 S. 
Ct. 322, and Spiegel’s Estate v. Com- 
missioner, 69 S. Ct. 301. In a leading 
article, Charles Looker of the New 
York Bar analyzes both decisions, 
outlines the prior decisions leading 


Law Magazines 


up to them, discusses in penetrating 
fashion their ramifications, and sug- 
gests possible courses of conduct 
which may be taken in the light of 
the decisions. Elsewhere in the issue, 
a student note deals in somewhat 
greater detail with the prior decisions 
and the legal theories involved, with 
less emphasis upon the pragmatic 
approach. (Address: Columbia Law 
Review, Kent Hall, Columbia Uni- 
versity, New York, N. Y.; price for a 
single copy, $1.00.) 


yb RUSTS AND ESTATES—“Con- 
flicting Interests of Estate Fiduciaries 
in New York” and the “No Further 
Inquiry” Rule: The rigors of the 
rule against “divided loyalty”, enun- 
ciated by the late Judge Cardozo in 
the famous case of Meinhard v. Sal- 
mon (249 N. Y. 458), are commented 
upon and criticized by Lewis C. 
Haggerty, of the New York Bar, in 
the March, 1949, issue of the Ford- 
ham Law Review (Vol. XVIII—No. 
1; pages 1-29). In particular, Mr. 
Haggerty criticizes the “no further 
inquiry” aspect of the rule under 
which the courts deliberately refuse 
to consider the fairness of a trans- 
action once self-dealing on the part 
of the fiduciary has been established. 
After pointing to a number of situ- 
ations in which the rule against “di- 
vided loyalty” has not been strictly 
enforced and should properly be 
waived, the author advocates leg- 
islative revocation of the “no fur- 
ther inquiry” rule and, if need be, 
the establishment of a rule placing 
squarely upon the fiduciary the bur- 
den of proof as to the fairness of any 
transaction between the fiduciary and 
his estate. (Address: Fordham Law 
Review, 302 Broadway, New York 7, 
N.Y.; price for a single copy: $1.00). 
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Inter-American Bar Association: 


Sixth Conference Held at Detroit 


® Lawyers representing bar associa- 
tions in nearly all the countries of 
this hemisphere gathered in Detroit, 
Michigan, from May 22 to June 1, 
1949, for the Sixth Conference of 
the Inter-American Bar Association. 
Three hundred and thirty-two regis- 
tered delegates and observers partici- 
pated in the program of committee 
meetings and entertainment arranged 
for them by the host organization, 
the State Bar of Michigan. The 
invitation to come to Detroit was 
extended to the visitors at the close 
of the Fifth Conference held in 
Lima, Peru, in December, 1947. 
During the intervening months law- 
yers from the eighty-three member 
associations have been engaged in 
writing papers and preparing reports 
for the seventeen committees or 
sections through which the Associa- 
tion carries on its work. 

The Conference opened on Sunday 
evening, May 22, with an address 
by the President of the Association, 
Joseph A. Moynihan, Presiding Cir- 
cuit Judge of the State of Michigan, 
who outlined the important legal 
problems that were scheduled to 
receive consideration by the dele- 
gates. The significance of close 
cooperation among the nations of 
this hemisphere in the present dis- 
turbed state of international rela- 
tions was also pointed out and 
emphasis was placed on the réle of 
the lawyer in this hemisphere in 
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promoting world peace and _ inter- 
national order. Addresses of welcome 
were also made by President Frank 
H. Boos of the State Bar of Michigan, 
President Frank E. Holman of the 
American Bar Associaticn, Governor 
E. Mennen Williams of the State of 
Michigan and Mayor Van Antwerp 
on behalf of the City of Detroit. 

The Federal Government was 
represented by Senator Dennis 
Chavez, of New Mexico, who spoke 
briefly in Spanish and then reviewed 
the accomplishments of the Associa- 
tion since its first conference in 
Havana in March, 1941]. 

In his response on behalf of the 
Latin American delegates to these 
addresses of welcome, Dr. Hernando 
de Lavalle, Honorary President of 
the Association from Lima, Peru, 
referred to the accomplishments of 
previous conferences of the Associa- 
tion. 

On behalf of Canadian lawyers, 
Gordon Fraser of Windsor, Ontario, 
gave assurance that the lawyers of 
Canada fully appreciate the impor- 
tance of cooperation among the 
nations of this hemisphere in the 
preservation of peace and progressive 
development through democratic 
institutions. 

One of the most significant ad- 
dresses of the Conference was 
delivered before the Economic Club 
of Detroit on Monday, May 23, by 
Dr. Enrique Garcia Sayan, former 





Secretary of State of Peru, who spoke 
on the subject “Opportunities for 
American Capital and ‘Know-How 
in the Development of Latin 
America”. The Club which is com- 
posed of leading industrialists of 
Detroit, listened attentively to Dr. 
Garcia Sayan’s description of the 
economic possibilities for the de- 
velopment of Latin America with 
capital from the United States. 


At a colorful session on the even- 
ing of May 23, Claude Horack, 
former Dean of Duke University’s 
Law School, described his visit to 
Latin American countries for the 
purpose of surveying their law 
schools as a basis for the interchange 
of credits with the 110 approved law 
schools in the United. States. 


Charles B. Stephens for the Illinois 
State Bar Association presented com- 
ments on the report and a proposed 
resolution which was adopted at a 
later session. 


On the afternoon of May 25, an 
extraordinary session of the Supreme 
Court of Michigan was held at the 
Wayne County Courthouse with 
Edward M. Sharpe, Chief Justice of 
Michigan, presiding. This was the 
first time in seventy-four years that 
the court had held a session outside 
Lansing, Michigan. On behalf of 
the Supreme Court of Cuba, its 
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Chief Justice, Dr. Evelio ‘Tabio, 
addressed the court and stressed the 
importance of the judiciary in giving 
effect to the constitutional rights of 
citizens in the democratic nations of 
this hemisphere. Licenciado Antonio 
Ponce Lagos as representative of the 
Supreme Court of Mexico, empha- 
sized its interest in the maintenance 
of the liberties of citizens under law. 
Dr. Jorge Casuso, Under Secretary 
in the Cuban Ministry of Justice, 
brought the greetings of the Presi- 
dent of Cuba, Dr. Carlos Prio 
Socarras, and gave assurance of its 
whole-hearted support of the work 
of the Association. 


The Annual Dinner of the Detroit 
Bar Association was held on the 
evening of May 25 with the Supreme 
Court of Michigan and other jurists 
as well as the visiting delegates as 
guests. The principal address of the 
evening was delivered by Vice Presi- 
dent Alben Barkley who gave assur- 
ance that the people of Latin 
American countries had every reason 
to cooperate with the United States 
in the work of the United Nations 
and in the defense measures con- 
tained in the North Atlantic Security 
Pact. 


An especially interesting event was 
provided by the Essex Law Associa- 
tion, the newest Association member, 
which entertained the delegates at 
dinner at Windsor, Canada. For 
many of the delegates this was the 
first time they had set foot on 
Canadian soil. This was significant 
as indicating the strong interest of 
Canadian lawyers in the uniformity 
of law throughout this hemisphere. 
Reference was made to the problem 
in Canada due to the prevalence of 
the civil law in Quebec whereas the 
common law of England is basic 
throughout the rest of Canada. 
Frank K. Ellis, President of the host 
association, introduced Dr. Eduardo 
Otto Theiler, of the Department of 
Justice of Brazil, who spoke on the 
attachment of the lawyers of this 
hemisphere to the principles de- 


veloped as a result of the French 
Revolution, namely, la_ liberté, 
Vegalité et la fraternité. Dr. Mauricio 
Yadarola of Cordoba, Argentina, a 
member of the Chamber of Deputies 
of that country, also spoke regarding 
the importance of these human 
rights. 

At a symposium on human rights, 
also held on May 27, under the 
chairmanship of Judge Charles C. 
Simons, Jack B. Tate, Acting Legal 
Adviser of the Department of State, 
discussed the problem of human 
rights in the Americas; Judge 
Florence Allen presented her views 
as to the enforcement problems 
involved under civil rights legisla- 
tion; and Senator Leon-Mercier 
Gouin of Montreal, told of the action 
taken in Canada and elsewhere with 
respect to the Declaration of Human 
Rights adopted by the General 
Assembly of the United Nations last 
December. 


On Saturday, May 28, the dele- 
gates were guests of the University 
of Michigan. At luncheon they 
listened to an address by Dr. Ivan 
Kerno, Assistant Secretary-General 
in Charge of Legal Affairs of the 
United Nations, on the subject “The 
United Nations and the Teaching 
of International Law.” In the even- 
ing the delegates heard an address 
by Senator Arthur H. Vandenberg 
in which he referred to the United 
States’ control of the atomic bomb, 
and assured the Latin American and 
Canadian representatives that “no 
other nation need have any fear that 
we will misuse or abuse this trust in 
the absence of unmistakably aggres- 
sive provocation.” During the after- 
noon, a symposium on legal educa- 
tion was held under the direction of 
Dean Stason. In the discussion of the 


case system as a method of legal 
instruction in Latin America, Dr. 
Noé Azevedo, Professor of Penal 
Law in the University of SAo Paulo, 
expressed doubt that the civil law 
was adapted to this method of study. 
Other participants in the discussion 


Inter-American Bar Association 


were Dr. Rafael Escallon of Bogota, 
Colombia, Dr. Miguel de Capriles, 
Director of the Inter-American Law 
Institute of New York University 
and Dr. Mauricio Yadarola_ of 
Cordoba, Argentina. 

On Sunday, May 30, the delegates 
attended special church services at 
the Blessed Sacrament Cathedral 
where they heard a sermon delivered 
by Edward Cardinal Mooney, Arch- 
bishop of Detroit. In the afternoon 
they were guests at a baseball game 
between the St. Louis Browns and 
the Detroit Tigers. On Memorial 
Day, they attended patriotic cere- 
monies and a parade. The Associa- 
tion’s Council reviewed and coordi- 
nated the resolutions adopted by the 
various committees and sections. The 
Plenary Work Session was held on 
May 31 resulting in the adoption of 
fifty-eight important resolutions. The 
Conference closed on June 1. 

In connection with the election of 
new officers for the Association, 
President Moynihan was requested 
to remain in office until the Colegio 
de Abogados del Uruguay nominates 
his successor and the nomination is 
approved by the Executive Commit- 
tee, whereupon Judge Moynihan 
will become an Honorary President 
of the Association. Other officers 
elected were as follows: 

Members of the Executive Com- 
mittee: 

George Maurice Morris, Chairman 

Enrique V. Galli 

Alberto Garnham 

Gaston Godoy 

Joseph A. Moynihan 

Miguel S. Macedo 

Enrique Sayagués Laso 

Haroldo Valladao 

William Roy Vallance 

Treasurer: Miguel S. Macedo 

Assistant Treasurer: David B. Karrick 

Secretary General: William Roy 

Vallance 

Vice Presidents: Presidents of national 

member associations will remain as 

Vice Presidents except when another 

member of the Association is desig- 

nated Vice President, as in the case 
of Cuba, the Colegio Nacional de 

Cuba having designated Dr. Natalio 

Chediak for this office. 
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THE DEVELOPMENT OF INTERNATIONAL LAW 
Lovis B. Sohn + Editor-in-Charge 








® As a part of the United Nation's human rights program, three draft conventions on 


freedom of information were approved by the United Nations Conference on Free- 
dom of Information, which was held at Geneva from March 23 to April 21, 1948. 
They were redrafted first by the Economic and Social Council, and again at the last 
session of the General Assembly of the United Nations, by the Assembly's Third 
Committee with the assistance of a special drafting subcommittee. 


The Committee decided to merge two of these conventions into “a convention on 


the international transmission of news and the right of correction”, and to postpone the 


consideration of the third convention (on the over-all guarantees of the freedom of 


information) until the next session of the Assembly. The General Assembly agreed that 


the signature of the approved convention shall be postponed until final action has 


been taken on the other convention. 





Draft Convention on the 


International Transmission of News and 


the Right of Correction 


Preamble 


Tue ContTRACTING STATES, 


Desiring to implement the right of 
their peoples to be fully and reliably 
informed, 

Desiring to improve understand- 
ing between their peoples through 
the free flow of information and 
opinion, 

Desiring thereby to protect man- 
kind from the scourge of war, to pre- 
vent the recurrence of aggression 
from any source, and to combat all 
propaganda which is either designed 
or likely to provoke or encourage 
any threat to the peace, breach of 
the peace, or act of aggression, 

Considering the danger to the 
maintenance of friendly relations be- 
tween peoples and to the preserva- 
tion of peace, arising from the pub- 
lication of inaccurate reports, 

Considering that at its second reg- 
ular session the General Assembly of 
the United Nations recommended 
the adoption of measures designed 
to combat the dissemination of false 
or distorted reports likely to injure 
friendly relations between States, 
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Considering, however, that it is 
not at present practicable to insti- 
tute, on the international level, a 
procedure for verifying the accuracy 
of a report which might lead to the 
imposition of penalties for the pub- 
lication of false or distorted reports, 

Considering, moreover, that to 
prevent the publication of reports of 
this nature or to reduce their per- 
nicious effects, it is above all neces- 
sary to promote a wide circulation 
of news and to heighten the sense of 
responsibility of those regularly en- 
gaged in the dissemination of news, 

Considering that an_ effective 
means to these ends is to give States 
directly affected by a report, which 
they consider false or distorted and 
which is disseminated by an informa- 
tion agency, the possibility of secur- 
ing commensurate publicity for their 
corrections, 

Considering that the legislation of 
certain States does not provide for a 
right of correction of which foreign 
Governments may avail themselves, 
and that it is therefore desirable to 
institute such a right on the interna- 
tional level, and 


Having resolved to conclude a 
Convention for these purposes, 
Have agreed as follows: 


Article | 


For the purposes of the present 
Convention: 

1. “News material” means all news 
material, whether of information or 
opinion and whether visual or au. 
ditory, for dissemination to the 
public. 

2. “News despatch” means news 
material transmitted in writing or 
by means of telecommunications, in 
the form customarily employed by 
information agencies in transmitting 
such news material, before publica. 
tion, to newspapers, news periodicals 
and broadcasting organizations. 

3. “Information agency” means a 
press, broadcasting, film, television 
or facsimile organization, public or 
private, regularly engaged in the col- 
lection and dissemination of news 
material, created and organized un- 
der the laws and regulations of the 
Contracting State in which the cen- 
tral organization is domiciled and 
which, in each Contracting State 
where it operates, functions under 
the laws and regulations of that 
State. 

4. “Correspondent” means a na 
tional of a Contracting State or an 
individual employed by an informa- 
tion agency of a Contracting State, 
who in either case is regularly en- 
gaged in the collection and the re 
porting of news material, and who 
when outside his State is identified 
as a correspondent by a valid pass- 
port or by a similar document inter- 
nationally acceptable. 


GATHERING AND INTERNATIONAL 
TRANSMISSION OF NEws 


Article ll 


In order to facilitate the freest 
possible movement of correspond- 
ents in the performance of their 
functions, the Contracting States 
shall expedite, in a manner consist- 
ent with their respective laws and 
regulations, the administrative pro- 
cedures necessary for the entry into, 
residence in, travel through and 
egress from their respective territo 
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ries of correspondents of other Con- 
yacting States together with their 
professional equipment, and_ shall 
not impose restrictions which dis- 
ciminate against such correspond- 
ents with respect to entry into, resi- 
dence in, travel through or egress 
from such territories. 


Article Ill 
The Contracting States, while 
recognizing that correspondents and 
information agencies must conform 
to the laws in force in the countries 
in which they are operating, agree 
that correspondents of other Con- 
tracting States legally admitted into 
their territories shall not be expelled 
on account of any lawful exercise 
of their right to collect and report 
news material. 
Article IV 
The present Convention shall not 
apply to any correspondent of a Con- 
tracting State who, while not other- 
wise admissible under the laws and 
regulations referred to in Article 
II into the territory of another Con- 
tracting State, is nevertheless admit- 
ted conditionally in accordance with 
an agreement between that other 
Contracting State and the United 
Nations, or a specialized agency 
thereof, in order to cover their pro- 
ceedings, or pursuant to a special 
arrangement made by that other 
Contracting State in order to facili- 
tate the entry of such correspondents. 
Article V 
Each Contracting State shall, to 
the extent compatible with its na- 
tional security, permit and facilitate 
access to news for all correspondents 
of other Contracting States so far as 
possible on the same basis as for the 
correspondents employed by its do- 
mestic information agencies, and 
shall not discriminate among corre- 
spondents of other Contracting States 
as regards such access. 
Article VI 
Correspondents and information 
agencies of a Contracting State oper- 
ating in the territories of other Con- 
tracting States shall have access to all 
facilities in such territories gener- 
ally and publicly used for the inter- 
national transmission of news ma- 
terial and shall be accorded the right 


to transmit news material from each 

territory on the same basis and at the 

same rates applicable to all users of 

such facilities for similar purposes. 
Article Vil 

1. The Contracting States shall 
permit egress from their territories 
of all news material of correspond- 
ents and information agencies of 
other Contracting States without 
censorship, editing or delay; pro- 
vided that each Contracting State 
may make and enforce regulations 
relating directly to national defence. 
Such of these regulations as relate to 
the transmission of news material 
shall be communicated by the State 
to all correspondents and informa- 
tion agencies of other Contracting 
States operating in its territory and 
shall apply equally to them. 

2. If the requirements of national 
defence should compel a Contract- 
ing State to establish censorship in 
peace-time it shall: 

(a) Establish in advance which 
categories of news material are sub- 
ject to previous inspection; and com- 
municate to correspondents and in- 
formation agencies the directives of 
the censor setting forth forbidden 
matters; 

(b) Carry out censorship as far as 
possible in the presence of the corre- 
spondent or of a representative of 
the information agency concerned; 
and when censorship in the presence 
of the person concerned is not pos- 
sible: 

(i) Fix the time-limit allowed 
the censors for the return of the 
news material to the correspond- 
ent or information agency con- 
cerned; 

(ii) Require the immediate re- 
turn of news material submitted 
for censorship direct to the corre- 
spondent or information agency 
concerned, together with the 
marks indicating the portions 
thereof that have been deleted 
and any notations; 

(c) In the case of a telegram sub- 
jected to censorship: 

(i) Base the charge on the num- 
ber of words composing the tele- 
gram after censorship; 

(ii) Return the charge, in ac- 
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cordance with the relevant pro- 
visions of the international tele- 
graph regulations currently in 
force, provided that the sender has 
cancelled the telegram before its 
transmission. 


Article Vill 
1. Each Contracting State shall 


permit all news despatches of corre- 
spondents and information agencies 
of other Contracting States to enter 
its territory and reach information 
agencies operating therein on con- 
ditions which are not less favourable 
than those accorded to any corre- 
spondent or information agency of 
any other Contracting or non-Con- 
tracting State. 

2. As regards the projection of 
newsreels or parts thereof, the Con- 
tracting State shall take measures to 
prevent monopolistic practices in 
any form, whether open or con- 
cealed, in order to avoid restrictions, 
exclusions or privileges of any kind. 

INTERNATIONAL RIGHT OF 
CoRRECTION 
Article IX 

1. Recognizing that the profes- 
sional responsibility of correspond- 
ents and information agencies re- 
quires them to report facts without 
discrimination and in their proper 
context and thereby to promote re- 
spect for human rights and funda- 
mental freedoms, to further inter- 
national understanding and co-op- 
eration and to contribute to the 
maintenance of international peace 
and security, 

Considering also that, as a matter 
of professional ethics, all corre- 
spondents and information agencies 
should, in the case of news des- 
patches transmitted or published by 
them and which have been demon- 
strated to be false or distorted, fol- 
low the customary practice of trans- 
mitting through the same channels, 
or of publishing, corrections of such 
despatches, 

The Contracting States agree that 
in cases where a Contracting State 
contends that a news despatch capa- 
ble of injuring its relations with 
other States or its national prestige 
or dignity transmitted from one 
country to another by correspondents 
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or information agencies of a Contract- 
ing or non-Contracting State and 
published or disseminated abroad 
is false or distorted, it may submit 
its version of the facts (hereinafter 
called “communique”) to the Con- 
tracting States within whose terri- 
tories such despatch has been pub- 
lished or disseminated. A copy of the 
communique shall be forwarded at 
the same time to the correspondent 
or information agency concerned to 
enable that correspondent or infor- 
mation agency to correct the news 
despatch in question. 


2. A communique may be issued 
only with respect to news despatches 
and must be without comment or 
expression of opinion. It should not 
be longer than is necessary to correct 
the alleged inaccuracy or distortion 
and must be accompanied by a ver- 
batim text of the despatch as pub- 
lished or disseminated, and by evi- 
dence that the despatch has been 
transmitted from abroad by a cor- 
respondent — or 
agency. 


an information 


Article X 

1. With the least possible delay 
and in any case not later than five 
clear days from the date of receiving 
a communique transmitted in ac- 
cordance with the provisions of Ar- 
ticle IX, a Contracting State, what- 
ever be its opinion concerning the 
facts in question, shall: 

(a) Release the communique to 
the correspondents and informa- 
tion agencies operating in its ter- 
ritory through the channels custo- 
marily used for the release of news 
concerning international affairs for 
publication; and 

(b) Transmit the communique 
to the headquarters of the infor- 
mation agency whose correspond- 
ent was responsible for originat- 
ing the despatch in question, if 
such headquarters are within its 
territory. 

2. In the event that a Contracting 
State does not discharge its obliga- 
tion under this article with respect 
to the communique of*another Con- 
tracting State, the latter may accord, 
on the basis of reciprocity, similar 


598 American Bar Association Journal 


The Development of International Law 


treatment to a communique thereaf- 
ter submitted to it by the defaulting 
State. 

Article XI 

1. If any of the Contracting States 
to which a communique has been 
transmitted in accordance with Arti- 
cle IX fails to fulfil, within the pre- 
scribed time-limit, the obligations 
laid down in Article X, the Contract- 
ing State exercising the right of cor- 
rection may submit the said com- 
munique, together with a verbatim 
text of the despatch as published or 
disseminated, to the Secretary-Gen- 
eral of the United Nations and shall 
at the same time notify the State 
complained against that it is doing 
so. The latter State may, within five 
clear days after receiving such notice, 
submit its comments to the Secretary- 
General, which shall relate only to 
the allegation that it has not dis- 
charged its obligations under Arti- 
cle X. 

2. The Secretary-General shall in 
any event, within ten clear days af- 
ter receiving the communique, give 
appropriate publicity through the 
information channels at his disposal 
to the communique, together with 
the despatch and the comments, if 
any, submitted to him by the State 
complained against. 

MISCELLANEOUS PROVISIONS 


Article XIl 

1. Nothing in the present Con- 
vention shall be construed as depriv- 
ing a Contracting State of its rights 
to make and enforce laws and pub- 
lic regulations for the protection of 
national security and public order. 

2. Nothing in the present Con- 
vention shall be construed as depriv- 
ing any Contracting State of its right 
to make and enforce laws and public 
regulations prohibiting news mate- 
rial which is blasphemous or con- 
trary to public morals or decency. 

3. No Contracting State shall, 
however, impose censorship in peace- 
time on news material leaving its ter- 
ritory except on grounds of national 
defence, and then only in accord- 
ance with Article VII. 

4. Nothing in the present Con- 
vention shall be construed as preju- 
dicing the adoption by a Contract- 


ing State of any legislation requiring 
that a portion of the staff employed 
by foreign enterprises operating jn 
its territory shall be composed of na. 
tionals of that State. 

5. Nothing in the present Con. 
vention shall be construed as pre. 
venting a Contracting State from 
taking measures to help the estab. 
lishment and development of inde. 
pendent domestic information agen. 
cies or to prohibit practices tending 
to create monopolies. 

6. Nothing in the present Con. 
vention shall limit the power of a 
Contracting State to reserve to its 
nationals the right to establish and 
direct in its territory newspapers, 
periodicals, and radio-broadcasting 
and television organizations. 

7. Nothing in the present Con. 
vention shall be construed as limit. 
ing the discretion of a Contracting 
State to refuse entry into its territory 
to any particular person or to re 
strict the period of his residence 
therein; provided that any such re. 
fusal or restriction is based on 
grounds other than that such a per. 
son is a correspondent, and that any 
such restriction as to residence does 
not conflict with the provisions ol 
Article III. 

8. Nothing in the present Con- 
vention shall oblige a Contracting 
State to consider one of its own na- 
tionals employed by a foreign infor- 
mation agency operating in its ter- 
ritory as a correspondent, except 
when he is functioning in behalf of 
that information agency and _ then 
only to the extent required.to enable 
that information agency fully to en- 
joy the benefits of this Convention; 
provided, however, that no provision 
of this Convention shall be con 
strued as entitling another Contract 
ing State to intercede on behalf of 
such national with his government, 
as distinguished from interceding on 
behalf of the information agency by 
which he is employed. 


Article Xill 
1. In time of war or any other 


public emergency, a Contracting 
State may take measures derogating 
from its obligations under the pres 
ent Convention to the extent strictly 
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jimited by the exigencies of the situ- 
ation. 

9, Any Contracting State availing 
itself of this right of derogation shall 
promptly inform the Secretary-Gen- 
eal of the United Nations of the 
measures Which it has thus adopted 
and of the reasons therefor, and shall 
aso inform him as and when the 
measures Cease to operate. 


Article XIV 


Any dispute between any two or 
more Contracting States concerning 
the interpretation or application of 
the present Convention which is not 
ettled by negotiations shall be re- 
ferred to the International Court of 


Justice for decision unless the Con- 


tracting States agree to another 


mode of settlement. 


Article XV 


1. The present Convention shall 
be open for signature to all Member 
States of the United Nations, to 
every State invited to the United 
Nations Conference on Freedom of 
Information held at Geneva in 1948, 
and to every other State which the 
General Assembly may, by resolu- 
tion, declare to be eligible. 

2. The present Convention shall 
be ratified by the States signatory 
hereto in conformity with their re- 
spective constitutional processes. 


Tax Notes 





© Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 
Committee Chairman, Harry K. Mansfield, Vice Chairman. 





Incorporation of Rental Property 


"Mr. Jones owns an apartment 
building worth about $150,000. It 
produces a net annual rental of 
$10,000. He holds the property at a 
depreciated cost or tax basis of $100,- 
00. Mr. Jones has other income 
(salary, dividends, etc.) in large 
amount and his top bracket rate for 
income tax (after application of the 
new split income rule) is about 60 
per cent. He does not need the in- 
come from the apartment building. 
He proposes to transfer his apart- 
ment building to the Jones Realty 
Company, thereby removing the 
$10,000 net rent from his high 
bracket return. This note will deal 
with some of the tax factors which 
must be taken into account in con- 
nection with this proposal. It is 
obviously not exhaustive. 

Mr. Jones is probably unwilling 
to pay a capital gains tax, and the 


transfer must therefore be handled 
in such a way that the value of the 
property in excess of his basis is not 
converted into taxable income. Of 
course if Mr. Jones has other capital 
losses or potential losses to offset a 
$50,000 taxable gain he might do 
better to sell the property to the 
realty company at its present value 
($150,000) and thereby give the com- 
pany a stepped-up basis. But this is 
not the usual situation. ° 

Mr. Jones understands that he 
cannot take a loss in connection 
with a transfer to a corporation con- 
trolled by him or his family, I.R.C., 
Section 24 (b), regardless of the value 
of the property or the recited con- 
sideration. He also understands that 
unless he is willing to sell the prop- 
erty to the company at a profit and 
to pay a capital gains tax the cor- 
poration will take over his basis 


The Development of International Law 


The instruments of ratification shall 
be deposited with the Secretary-Gen- 
eral of the United Nations. 

* * “« * * 


Article XVII 

When any six of the States re- 
ferred to in Article XV (1) have de- 
posited their instruments of ratifica- 
tion or accession, the present Con- 
vention shall come into force among 
them on the thirtieth day after the 
date of the deposit of the sixth in- 
strument of ratification or accession. 
It shall come into force for each 
State which ratifies or accedes after 
that date on the thirtieth day after 
the deposit of its instrument of rati- 
fication or accession. 


($100,000) for deprecfation purposes 
and the calculation of its profit or 
loss in case of a future sale of the 
property. 

Mr. Jones is also well aware of the 
fact that if the company is required 
to pay over all or any substantial 
part of the net rents to him as divi- 
dends, the transaction will result in 
increasing the total tax burden. This 
is because the rents would then be 
subject to two taxes; first the cor- 
porate tax, and then the individual 
tax on the dividends at Mr. Jones’ 
high bracket rates. 

The basic problem then, if taxes 
are to be reduced, is to transfer the 
property and rental income to the 
company in such fashion that it can 
collect and retain the rents, accumu- 
lating its net income instead of pay- 
ing it out to Mr. Jones as dividends. 
It is assumed that the Jones Realty 
Company is either to be organized 
for the sole purpose of owning and 
operating this property, or if it owns 
other properties, that its total net 
income after the transfer will not 
exceed $25,000. The average tax 
rate applicable to the first $25,000 
of corporate income is 23 per cent 
(22 per cent on the first $10,000) 
and if these rents can be subjected 
to this tax alone Mr. Jones will save 
about 37 per cent, the difference be- 
tween 23 per cent and his individual 
rate of 60 per cent, on every dollar 
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Tax Notes 


of net rent received by the company. 
(The rate on the next $25,000 of 
corporate net income is 53 per cent, 
and little or no taxes would be saved 
on any rent money taxed in this 
bracket.) 


Mr. Jones has heard vaguely about 
Section 102, imposing a penalty tax 
on corporations which accumulate 
their income beyond the needs of the 
business instead of paying dividends 
to their shareholders. The rate on 
the first $100,000 of undistributed 
net income is 2714 per cent. If this 
tax were applied to the Jones Realty 
Company the combined corporate 
tax rate would approach 50 per cent, 
and the amount saved under Mr. 
Jones’ own 60 per cent rate might 
not justify the expense and incon- 
venience of operating through a 
corporation. Mr. Jones might prefer 
to keep the property and have the 
use of the rents. 


The property may be transferred 
for stock, or it may be sold to the 
company at Mr. Jones’ basis, $100,- 
000. In either event there is no tax- 
able gain to Mr. Jones. In the case 
of the stock deal it is assumed that 
Mr. Jones owns at least 80 per cent 
of the company’s stock immediately 
after the transfer; any profit is there- 
fore nontaxable under Section 112 
(b) (5). And in the case of the sale 
at $100,000 there is no profit to tax. 
(But beware of a possible gift-tax 
liability where there are other share- 
holders and the property is sold to 
the company at substantially less 
than its true value.) 

The stock transaction has certain 
disadvantages. In the first place the 
corporation’s capital stock, repre- 
sented by this property, is frozen in 
the company. The stock cannot be 
partially redeemed in Mr. Jones’ 
hands, if the company has any earn- 
ings, without subjecting him to a 
dividend tax at his 60 per cent rate. 
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Section 115(g). Another disadvantage 
relates to Section 102. If the transfer 
is for stock, the company will prob- 
ably have little reason to retain its 
earnings. It has no debts, requires 
little or no working capital and its 
annual income is more than sufficient 
to provide for all contingencies. 


These disadvantages may not be 
present to the same extent if Mr. 
Jones sells the property to the cor- 
poration for $100,000, taking the 
company’s note or long-term obliga- 
tion for the purchase price. It is 
important, if this is done, that the 
corporation be already in existence 
or at least that Mr. Jones acquire 
his stock in an entirely separate 
transaction and for a separate con- 
sideration. Otherwise, if he receives 
both note and stock for the property, 
he may be taxed on a $50,000 profit 
—this on the theory that he has 
exchanged his $100,000-basis prop- 
erty for a note and stock having an 
aggregate value of $150,000. Section 
112(c) (1). 

There may be a question in con- 
nection with such a_ transaction 
whether the company’s note will be 
recognized for tax purposes as a 
true corporate obligation, or treated 
as stock. Compare Swoby Corpora- 
tion, 9 T.C. 887. If the latter, nothing 
is gained by casting the transaction 
in the form of a sale. The “interest” 
payments are not deductible by the 
company, and if Mr. Jones receives 
any principal payments out of cor- 
porate earnings the amounts so paid 
may be taxed as dividends under 
Section 115(g). Also in regard to 
Section 102 there may be some ques- 
tion whether the existence of cor- 
porate obligations to shareholders, 
even if recognized as debts, will be 
considered a justification for retain- 
ing earnings instead of paying them 
out as dividends. 


A possible solution may be to have 





the obligation run to an outside 
party, not a stockholder. Suppose 
Mr. Jones sells the property to the 
corporation for $75,000 cash and q 
note for the balance of $25,000. The 
$75,000 cash is obtained by the 
company from a bank or other 
financial institution on a first mort. 
gage executed at the time of the 
transfer. It is received by Mr. Jones 
as part of the proceeds of his prop. 
erty and without tax consequence, 
The mortgage can be paid off over a 
period of time out of the net rents 
thereby increasing the value of the 
company’s equity and correspond- 
ingly the value of its stock. There 
can be no question about the de. 
ductibility of the interest payments 
and the bank, not being a share. 
holder, is in no danger of having 
the principal payments taxed to it as 
dividends under Section 115 (g). 

If attacked under Section 102 the 
company can argue with consider- 
able force that it is required to 
retain out of its net income at least 
enough to meet its annual commit. 
ments under the mortgage. Mr. 
Jones should understand, however, 
that the mere existence of this mort- 
gage note running to the bank is 
not a guarantee against the appli- 
cation of Section 102. Where the 
corporation’s debt represents money 
used to purchase property from a 
shareholder and where that debt is 
being paid off out of corporate 
earnings, a finding that the corpora- 
tion is being “formed or availed of” 
to reduce the shareholder’s taxes may 
not be entirely unwarranted. 

Perhaps Mr. Jones is willing to 
take his chances with Section 102 
since at the very worst the aggregate 
rate applicable to the net rents in 
the hands of the company (23 per 
cent of net income plus 2714 per 
cent of the undistributed portion) is 
still less than his own 60 per cent 
rate. 
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BAR ACTIVITIES 








Editor-in-Charge . 


# As a supplement to the April 
number of the Illinois Bar Journal, 
there was published a transcript of 
the seven lectures delivered under 
the auspices of the Division of Uni- 
versity Extension and the College of 
Law of the University of Illinois at 
a two-day Institute on “Incorporat- 
ing a Business”. ‘The College of Law 
had made this type of Institute a 
permanent part of its program. The 
lectures cover such subjects as “What 
Will My Tax Bill Be?” “Whether To 
Incorporate?” “What Goes in Stock 
Clauses?” and “Control of Manage- 
ment.” Copies of the supplement 
may be secured from Charles B. 
Stephens, 907 First National Bank 
Building, Springfield, Illinois. 


—— 





"In Texas a modification of the 
Missouri Plan for the selection of 
judges was favored by a vote of two- 
to-one in a mail ballot submitted to 
Texas lawyers. The plan was pre- 
pared by the State Bar’s Special 
Committee on Judicial Selection and 
Tenure, of which Dan Moody of 
Austin is Chairman. Further infor- 
mation on the plan may be secured 
from William J. Park, 930 Littlefield 
Building, Austin, Texas. 


i 





* When the proposed Missouri Evi- 
dence Code was published in Sep- 
tember by the Missouri Bar, copies 
were sent to Justices of the Supreme 
Court of the United States, to the 
Chief Judges of all United States 
Courts of Appeals, to deans of law 
schools, and also to law professors 
who teach evidence and to the presi- 
dents of the various state bar associa- 
tions. The favorable reception that 
the proposed Evidence Code received 
is indicated by three pages of com- 
ment in the April number of the 


t 


. Paul B. DeWitt, Chairman, Section of Bar Activities 


Journal of the Missouri Bar. Further 
information on the Code may be 
secured from Charles L. Carr, 728 
Delaware Street, Kansas, City, Mis- 
souri. 


_—_— 





= At its Annual Meeting on May 10 
The Association of the Bar of the 
City of New York re-elected former 
Secretary of War Robert P. Patter- 
son as President. Other officers 
elected were Frederick P. Haas, Sec- 
retary, and Chauncey B. Garver, 
Treasurer. 


The Annual Meeting approved a 
resolution by the Committee on In- 
ternational Law, Adolf A. Berle, Jr., 
Chairman, which recommended to 
the Senate the immediate ratification 
of the North Atlantic Treaty. The 
Annual Meeting also approved the 
report of the Committee on Fed- 
eral Legislation, Eduardo Andrade, 
Chairman, which disapproved the 
enactment of the Lodge-Gossett Res- 
olution dealing with the method of 
electing the President and Vice Presi- 
dent. A report by the Committee 
on Administrative Law, Robert M. 
Benjamin, Chairman, which urged 
the defeat of Senator McCarran’s bill 
providing for uniform rules of pro- 
cedure for Federal Administrative 
Agencies was also approved. 


—_—— 
—— 





®" The National Conference of Judi- 
cial Councils held its Annual Lunch- 
eon Meeting on May 20 in the hand- 
some West Conference Room of the 
United States Supreme Court Build- 
ing, Washington, D. C. The Honor- 
able Fred M. Vinson, Chief Justice 
of the United States, was the Confer- 
ence’s guest of honor, and Judge 
Laurance M. Hyde, the Chairman of 
the Conference, presided. 


Short addresses were made by The 
Honorable Harold H. Burton, Asso- 
ciate Justice of the Supreme Court 
of the United States, and Chief Jus- 
tice Arthur T. Vanderbilt of the 


New Jersey Supreme Court. Mr. Jus- 
tice Burton spoke informally about 


_ some of the little known facts con- 


cerning the Supreme Court of ‘the 
United States and its building. Chief 
Justice Vanderbilt described the op- 
eration of the new Judicial System 
in New Jersey. Over one hundred 
lawyers and judges were in attend- 
ance at the luncheon. 


—_ 
— 


= As part of its public relations pro- 
gram, the State Bar Association of 
Connecticut has sponsored a series 
of weekly articles designed to: ac- 
quaint the public with the Associa- 
tion and bring about a better under- 
standing of the profession. The col- 
umns have been prepared by Charles 
M. Lyman, former President of the 
Association, and are written in an 
informal and interesting way with a 
liberal use of anecdotes. Copies of 
the articles may be secured from Ken- 
neth Wynne, Executive Secretary, 
State Bar Association of Connecticut, 
95 Washington Street, Hartford. 


—_ 








=" Kurt F. Pantzer of Indianapolis is 
the energetic Chairman of the Com- 
mittee on Programs for the Indian- 
apolis Bar Association. He has de- 
veloped a series of seminars devoted 
to the drafting of legal instruments. 
Nine seminars deal with the follow- 
ing subjects: (A.) The Principles of 
Draftsmanship; (B.) Bilateral Agree- 
ments for Acquisition of Capital 


Assets; (C.) Corporate Forms and 
Practice; (D.) Divorce Forms and 
Practice; (E.) Partnership Forms 


and Practice; (F.) Forms for Wills 
and Trusts; (G.) Real Estate Forms 
and Practice; (H.) Contracts for the 
Saie of Goods, Wares and Merchan- 
dise; (I.) Collective Bargaining 
Agreements. Some 214 pages of mim- 
eographed material comprise the 
subject matter of Seminar C. 

Mr. Pantzer is willing to exchange 
his material with other associations 
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working in the same field. For further 
information write Kurt F. Pantzer, 
1313. Merchants Bank Building, 
Indianapolis. 





Robert K. 
BELL 





® Robert K. Beil of Ocean City, 
New Jersey, was elected President of 
the New Jersey State Bar Association, 
succeeding Judge N. Louis Paladeau, 
Jr., at the Annual Meeting of the 
Association held in Atlantic City in 
May. Other officers elected were: 
First Vice President, John H. Yauch, 
Jr., of Newark; Second Vice Presi- 
dent, Philip R. Gebhardt of Clinton; 
Third Vice President, George P. 
Moser of Union City; Treasurer, Ed- 
ward T. Curry of Camden; and Sec- 
retary, Emma E. Dillon of Trenton. 
The Annual Meeting considered 
such matters as the proposed integra- 
tion of the New Jersey Bar and five 
recommendations made by the As- 
sociation’s Committee on Taxation, 
of which Sydney A. Gutkin of New- 
ark is Chairman. The recommenda- 
tions propose the creation of a fed- 
eral tax settlement board, additional 
educational programs on current de- 
velopments for members of the Bar, 
and legislation in New Jersey to 
authorize use of notes instead of 
bonds in real estate transactions. 
The Committee to Study Divorce 
recommended that incurable insan- 
ity be added as a ground for divorce, 
and recommendations were made by 
the Committee of Title Standards to 
modernize the real estate law. 
ee 


® St. Louis has established a Law- 
yers’ Reference Service. The plan 
was formerly inaugurated on Friday, 
April 29, 1949, at a program held in 
the Assignment Division of the St. 
Louis Circuit Court. Those partici- 
pating in the program included 


602 American Bar Association Journal 


John H. Cunningham, Jr., President 
of The Bar Association of St. Louis, 
sponsor of the plan, the Lieutenant 
Governor of the State, James T. 
Blair, the Presiding Judge of the St. 
Louis Circuit Court, William L. 
Mason, James E. Crowe, City Coun- 
sellor, representing the Mayor of St. 
Louis, and Walter L. Metcalfe, 


Chairman of the committee of The 


Bar Association of St. Louis which 
devised the plan. 

Under the plan, which is designed 
to make available low cost legal ad- 
vice to persons who do not know a 
lawyer, any person who thinks he 
has a legal problem and does not 
have his own lawyer is invited to call 
at the office, and if the attorney in 
charge determines that the matter 
requires the attention of a lawyer, he 
will be referred for an immediate 
conference with an attorney on the 
reference list to whom he will pay 
$3.00 for a conference of one-half 
hour or $5.00 for a conference of 
one hour. Although the plan is spon- 
sored by The Bar Association of St. 
Louis, any member of the Bar in St. 
Louis who is qualified may register 
for the service. 

Further information on the St. 
Louis Lawyers’ Reference Service 
may be secured from Fred C. Schil- 
linger, 506 Olive Street, St. Louis. 








" The Louisiana State Bar Associa- 
tion at its annual convention in Ba- 
ton Rouge, Louisiana, on May 6, 
1949, unanimously adopted a resolu- 
tion condemning the picketing of 
courts “. . . as an interference with 
the orderly administration of justice, 
the purpose of which can only be to 
influence, intimidate and coerce the 
Courts in connection with matters, 
prospective or pending, before them, 
and such picketing constitutes a 
clear and present danger, as well as 
a major threat, to the integrity and 
independence of the Judiciary and 
to our form of Government . ra 

The resolution also approved S. 
1681 and H.R. 3766, bills intro- 
duced in the 81st Congress, Ist Ses- 
sion, amending Chapter 73, Title 18 
of the United States Code, making 
it a crime to picket or parade in or 


‘HUNT 





near a building housing a court of 
the United States or other residence 
occupied by a judge, juror, witness 
or court officer with the intent of 
interfering, obstructing or impeding 
the administration of justice or with 
the intent of influencing such judge, 
juror, witness or court officer. 

Further information may be ge. 
cured from James Thomas Connor, 
407 New Orleans Court Building, 
New Orleans. 





Richard H. 





=" On June 7, the Supreme Court of 
Florida granted the petition of the 
Committee on Integration of the 
Florida State Bar Association. James 
D. Bruton, Jr., of Plant City, is the 
Chairman of the Committee. The 
Association, this year under the 
leadership of Richard H. Hunt, of 
Miami, who was elected President 
last March at the annual meeting, 
has been working for the integration 
of the Bar since 1935. 

The Association has voted to sub- 
mit to the legislature the “Missouri 
Plan” for the selection of judges. 

Donn Gregory of Tampa is the 
president of the Junior Bar Section. 

The Board of Governors of the 
Florida State Bar Association con- 
sists of Woodrow Melvin, Milton; 
John T. Wigginton, Tallahassee; 
Wallace M. Jopling, Lake City; Don- 
ald K. Carroll, Jacksonville; H. C. 
Dozier, Jr., Ocala; Robert M. Barton, 
Jr., St. Petersburg; Robert H. Wing: 
field, DeLand; E. A. Clayton, Gaines: 
ville; John G. Baker, Orlando; Wm. 
A. McRae, Jr., Bartow; Darrey A. 
Davis, Miami Beach; Thomas L. 
Glenn, Jr., Sarasota; James D. Bru- 
ton, Jr., Plant City; Harvie J. Belser, 
Bonifay; and Horner C. Fisher, West 
Palm Beach. 
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OUR YOUNGER LAWYERS 


Charles H. Burton, Secretary and Editor-in-Charge, Washington, D. C. 








# As a culmination of eight years’ 
activity on the part of the young 
lawyers of the American Bar Associa- 
tion, the Executive Committee and 
Council of the Inter-American Bar 
approved at Detroit, Michigan, on 
May 26, 1949, the establishment of 
a branch for young lawyers. Present, 
representing the Junior Bar Confer- 
ence of the Association in seeking 
the establishment of the younger 
lawyers’ section at Detroit, were Wil- 
liam A. Gillen, Tampa, Florida, 
Chairman of the Inter-American Bar 
Committee; Mrs. Ella C. Thomas, 
Washington, D. C.; Rosemary Scott, 
Grand Rapids, Michigan; Rachael 
Woody Hanes, Washington, D. C.; 
Paul Trigg, Detroit, Michigan; and 
the National Chairman, William R. 
Eddleman. 

At the end of the first session of 
the Executive Committee Mr. Eddle- 
man and Mr. Gillen presented the 
case for the establishment of a branch 
for younger lawyers in the Inter- 
American Bar. The Executive Com- 
mittee unanimously approved the re- 
quest. Ernest Griffith of Toronto, 
Canada; Jacques Viau of Montreal, 
Canada; and Dr. Hernando de La- 
valle of Lima, Peru, appeared in sup- 
port of the request before the meet- 
ing of the Council. Dean Robert G. 
Storey, Dallas, Texas, then moved the 
establishment of an autonomous 
comité for young lawyers. The mo- 
tion as amended by Dr. Enrique 
Sayaguez Laso of Montevideo, Uru- 
guay, to provide for a “Committee 
on the Activities of Younger Law- 
yers” was formally approved. 

This accomplishment was achieved 
largely through the efforts of the In- 


ter-American Bar Committee which 
had prepared a prospectus showing 
what had been done by the Junior 
Bar Conference of the Association, 
the Junior Bar Section of the Cana- 
dian Bar Association, and junior bar 
organizations in other states and 
localities. The prospectus, in addi- 
tion, pointed out the opportunity 
available to the Inter-American Bar 
to build a firm understanding among 
all peoples of the Western Hemi- 
sphere and thus establish a precedent 
on which could rest a firm and com- 
plete understanding among all peo- 
ples of the world through encourag- 
ing the young leaders of the legal 
profession to exchange ideas, to study 
the customs, to learn the develop- 
ments of their respective countries, 
and to study actively for a better 
understanding of comparative law, 
problems of trade and international 
relations in general. 

During the conference at Detroit 
young lawyers met in social and pre- 
liminary business sessions. Included 
in this group were representative 
young lawyers from Argentina, Bra- 
zil, Chile, Peru, Bolivia, Ecuador, 
Cuba, Mexico, Panama, Costa Rica, 
Venezuela, Uruguay, Canada, as 
well as the United States, all of whom 
demonstrated intense interest in this 
activity. During the next twenty-four 
months they will devote themselves 
to the problems of organization in 
order to carry out effectively the au- 
thorization of the Inter-American 
Bar. 


This was not the first occasion on 
which young lawyers from the Amer- 
icas had convened, but it was the 
first time they had been authorized 





WILLIAM A. GILLEN 


Chairman, Inter-American Bar Committee 





to establish themselves as an organi- 
zation within the Inter-American 
Bar. The first meeting occurred in 
1944 at Chapultepec, Mexico. The 
Junior Bar Conference had prior to 
this meeting published and distrib- 
uted two Spanish-American editions 
of The Young Lawyer which intense- 
ly interested lawyers from Central 
and South America. 

While the objective of establishing 
an Inter-American Bar has been a 
primary one for Chairman Eddle- 
man during his entire participation 
in the Junior Bar Conference, the 
achievement realized during this 
year during his administration was 
made possible by the work of the 
Inter-American Bar Committee which 
laid the groundwork on which the 
request was successfully urged. 

After completing attendance at the 
meeting of the Inter-American Bar, 
the National Chairman traveled to 
Wilmington, Delaware, where he 
conferred with Tom Cooch, Council- 
man for the Third Circuit and met 
with groups of young lawyers in the 
District of Columbia; Baltimore, 
Maryland; Richmond, Virginia; and 
Raleigh, North Carolina. 
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Views of Our Readers 








® Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 
300 words will be most suitable. The Board of Editors reserves the selection of 
communications which it will publish and may reject because of length. The Board 
is not responsible for matters stated or views expressed in any communication. 





Questions Wisdom 

of Amendment 

" The proposed amendment to 
* Article I of the American Bar As- 
sociation Constitution, “Name and 
Objects”, as explained in the sum- 
mary set forth in your May, 1949, 
issue, page 411, broadens the scope 
of the objectives of the Association 
by inserting an obligation “to main- 
tain our form of representative 
government provided under the 
Constitution”. 

Is this wise? It practically binds 
the Association to oppose any form 
of amendment to the Constitution, 
affecting the methods or forms of 
choosing our federal executive or 
legislative bodies or officers. If the 
Association had been in existence 
with this proposed form of amend- 
ment since the adoption of the Con- 
stitution, it would have pledged its 
members to oppose the Twelfth, the 
Fourteenth, the Fifteenth, the Seven- 
teenth, possibly the Nineteenth and 
the Twentieth Amendments. It 
would obligate the Association to 
oppose the change in the methods of 
choosing presidential electors pro- 
posed by Senator Lodge. 

The Constitution of the United 
States looks forward to the possibility 
and propriety of the constitutional 
change of every one of its provisions 
except that no state without its 
consent shall be deprived of its 
equal suffrage in the Senate. Why 
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should the American Bar Association 
consider it necessary to pledge itself 
to oppose any change in our govern- 
mental forms, which may appeal 
from time to time to the wisdom of 
the majority of the members of our 
Association, provided such change 


is sought to be brought about 
under the terms of the Federal 
Constitution? 


James M. RosENTHAL 
Pittsfield, Massachusetts 


Why No Definition 
of “’Cartel’’? 


=" I am seeking information regard- 
ing the legal definition of the word 
“cartel” in court decisions, especially 
in those of the circuits and in those 
of the Supreme Court. It occurs to 
me that your readers might throw 
some light on this matter. 

As you may know the word is not 
defined in Corpus Juris nor in any 
of the standard law dictionaries save 
in its original use re prisoners of 
war, etc. I understand that this lack 
of a proper legal definition, as used 
in describing domestic and inter- 
national alliances in industry and 
commerce, is due to the fact that the 
word has never been defined or even 
used in any court decision. 

Should any of your readers be able 
to throw light on this it may clarify 
the meaning and use of the word in 
the minds of members of the bench 
and Bar. My interest is due to my 


writing on the subject, as both 4 
former industrialist and a research 
student of the subject. This has in. 
cluded my monograph on the carte! 
which appears in all recent editions 
of the Encyclopedia Americana. My 
own definition of the word “cartel” 
—‘‘a restrictive alliance of competi. 
tive industry”—is the only compre. 
hensive but concise definition of the 
word which has appeared so far as 
I know. It has been well received in 
academic and judicial circles. 

But no court decision has as yet 
used this or any other definition. The 
mystery of why the judiciary appear 
to shy away from the word remains. 
It is a fact that the vast majority of 
anti-trust cases involve cartel alli. 
ances rather than the monopoly prac- 
tices of single combines or other 
types of corporate entities. 

The broad problems brought 
about by economic concentration, 
and the cartel being paramount at 
this time in our domestic affairs and 
international relations, this “woods 
colt” of German industry should be 
dragged out of its judicial twilight 
zone. 


Howarp WATSON AMBRUSTER 
Westfield, New Jersey 


Genocide Convention 
Not Written Hastily 


® I have no desire to enter into any 
controversy with respect to the desira- 
bility of the ratification by the 
United States of the Convention on 
Genocide. However, I cannot refrain 
from correcting a misconception 
which I have found twice repeated in 
the March issue of the Journat. In 
“The President’s Page”, President 
Holman says at one point that the 
Genocide Convention was “casually 
put in final form”, and at another 
point that it was “hastily put in final 
form and passed by the General As 
sembly on December 9, 1948, in the 
closing hours of its Paris session”. 

There is room for differences of 
opinion on the Genocide Conven- 
tion, both with regard to substance 
and drafting, but I find it hard to 
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believe that anyone could argue that 
it was drafted “casually” or “hastily”. 


The first draft of the Convention 
was prepared by the Secretariat and 
released in June, 1947, in response 
0a resolution of the Economic and 
Social Council. The subject was then 
considered under various aspects in 
1947 by the Committee on the Pro- 
gressive Development of Internation- 
al Law and its Codification, by the 
Economic and Social Council and 
by the General Assembly. In Febru- 
ary and March, 1948, it was again 
considered by the Economic and 
Social Council, which appointed an 
Ad Hoc Committee on Genocide; 
this Committee drafted a new text 
during the course of twenty-eight 
meetings, from April 5 to May 10. 
The new text was again considered 
by the Economic and Social Council 
in August, 1948. The draft was then 
taken in hand by the General As- 
sembly at its Paris session; it was 
referred to the Sixth (Legal Com- 
mittee) which dealt with it at very 
great length for fifty-five meetings. 

The Legal Committee of the As- 
sembly is a committee on which all 
fifty-eight members of the United 
Nations are represented. During the 
course of these fifty-five meetings 
every member had had its say over 
and over again, and every word of the 
Convention had been weighed. Ob- 
viously the final action by the plenary 
Assembly on December 9 was merely 
the formal adoption of a text on 
which the members had already 
worked for months. 


The Convention was not only 
drafted with great deliberation; there 
was also ample time for comment 
and criticism by governments, by 
nongovernmental organizations and 
the public. The Secretariat draft 
Was available for public comment 
lor nine months, and the draft of 
the Ad Hoc Committee on Genocide 
was open to public inspection for 
four months. Finally, the fifty-five 
meetings of the Legal Committee of 
the Assembly were public, and repre- 
sentatives of organizations had full 
opportunity to approach delegations 


on each point during the two months. 





that the Legal Committee considered 
the text. 
A. H. FELLER 


General Counsel 

Legal Department 
United Nations 

Lake Success, New York 


Thinks Internationalism 
Is Dangerous 


=" I wish to add my meed of praise 
for the vigilance exercised by Presi- 
dent Holman in endeavoring to pro- 
tect our international interests from 
the unthinking and foreign-minded 
people who now seem to be in the 
saddle in many high places. Momen- 
tary interests seem to prevail at the 
moment, as they have for the past 
decade. Many remedies now and then 
applied have proved worse than the 
disease they purported to remedy. 

When the draft upon which the 
United Nations was finally predi- 
cated came out of Dumbarton Oaks 
(perhaps the place was chosen hav- 
ing in mind the first syllable of the 
name) no express provision was in- 
cluded whereby our local jurisdiction 
was protected. I, at least, called this 
important omission to the attention 
of the San Francisco Conference, as 
I later did to the Senate Committee, 
and a feeble attempt was made to 
take care of this most important 
defect, looking at the matter from 
our standpoint. I, at the same time, 
suggested a definition of what would 
constitute a matter of local exclusive 
jurisdiction, by giving a number of 
examples, but that was not done, and 
the way is clear to do exactly as our 
Supreme Court has done in so many 
instances in these later years. I refer, 
of course, to such as the so-called 
General Welfare and Commerce 
Clauses, which have been stretched 
like india rubber. For instance, the 
General Welfare provision was de- 
clared by Madison to be a limitation 
on the taxing power and not to be a 
grant of power, as was contended by 
some of those who were making an 
effort to defeat the ratification of the 
Constitution. .. . 


We have already seen an example 
of the Assembly injecting itself into 
the local problems of the South 








African Republic, and it will be 
only a matter of time when the same 
is done into our local affairs. We are 
now in the hands of a polyglot semi- 
government, and, while we now seem 
to have power to shunt any. objec- 
tionable measure aside, we may not 
always occupy such a fortunate posi- 
tion. If and when the Reds take 
charge of Western Europe, as they 
have largely done Eastern Europe, 
we will not be in such a comfortable 
position as we now occupy.... 
GEORGE WASHINGTON WILLIAMS 

Baltimore, Maryland 


Mob at the Crucifixion 
a Picket-Line? 


= Mr. Foster’s letter about the trial 
of Christ put me to thinking. Was 
not the multitude which refused to 
accept Pilate’s verdict that the 
Master was innocent, and continued 
to cry “Crucify Him”, a picket line? 

If the clock could be turned back, 
and the dread event modernized, 
the police of Jerusalem would issue 
the mob a permit, and police it for 
good conduct; not, however, inter- 
fering in the slightest with the mob’s 
attempt to coerce the court in its 
decision—as it succeeded in doing. 

CLAuDE McCoLiLocH 


United States District Court 
Portland, Oregon 


Suggests Disposal 
of Useless Papers 


" Having maintained an office for 
the practice of law in a small com- 
munity for nearly forty years it 
occurred to me that there was a 
duty I owed my clients, both those 
who may be living and those de- 
ceased, which I had either neglected 
or overlooked. I am speaking of 
papers and documents of a highly 
confidential nature which have been 
kept over the years and which now 
have no probative value nor would 
they be of any use whatsoever to 
establish any rights or guard and 
protect any interests. Of course, in 
each instance, the attorney, as the 
trustee for his clients, must be the 
final judge as to any possible worth 
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of each paper. The Statute of 
Limitations must always be taken 
into account. 


When I had concluded my inven- 
tory, which was no small under- 
taking, I found that I had quite a 
collection of miscellaneous docu- 
ments, letters and other papers which 
were ready for the furnace. I did not 
delegate the burning to anyone else, 
but personally presided over the 
ceremony and made certain of 
complete obliteration. 


There were letters written by a 
mother charging my client, a highly- 
respected man in the community, 
with having seduced her daughter. 
Money was demanded and I was 
always of the opinion it was a 
case of blackmail. There was a case 
of one member of a family writing 
to another and making accusations 
of a most serious nature. There were 
quite a number of releases running 
to the putative fathers in bastardy 
cases which never reached the courts 
and were privately adjusted. Some 
of the alleged fathers are deceased 
and others are now happily married 
with grown up children. There were 
other cases having letters or papers 
which involved personal matters 
that I know would prove to be most 
vinbarrassing should they fall into 
the hands of third parties. 


In the large cities where there is 
a greater degree of impersonality, 
or where there is a firm of lawyers 
with a fair chance of continuity, the 
need of such stock-taking and 
destruction of papers may not be so 
vital as it is with the small-town 
attorney who practices where every- 
one knows everyone else. 


While we all try to safeguard our 
clients’ interests in the event of our 
death and the closing of our office, 
it is never possible to tell who will 
look over the vast number of our 
files and what disposition will be 
made of them. I have the satisfaction 
of knowing there are some papers 
which will neyer have been seen by 
the curious eye of an indifferent 
person who would not appreciate 
the relationship of attorney and 
client. 
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Since a lawyer is an officer of the 
court and a public servant, it might 
be well in all cases that upon his 
decease the probate court administer- 
ing his estate should appoint a 
lawyer of high standing in the com- 
munity to act with his personal 
representative in taking charge of 
all his files which. pertained to his 
clients, to see that they were properly 
notified of pending matters so that 
their interests would not in any way 
be jeopardized. At the same time he 
could report to the probate court 
what fees the attorney might be 
entitled to and a copy of such 
report given to the personal repre- 
sentative of his estate. Appeal, of 
course, would lie as in other probate 
matters. Obviously there would be 
no need of the appointment of such 
disinterested attorney where the 
deceased was a member of an exist- 
ing firm. 

Likewise, funds held in trust by the 
attorney could be ordered paid 
forthwith over to the client, less 
such reasonable fees as the attorney 
might be entitled to. In some cases, 
where clients might be in straight- 
ened circumstances, the withholding 
of such trust funds until the final 
settlement of the lawyer’s estate, 
might work a hardship. 

While such an appointee’s duties 
would be confined to only those 
matters wherein the relationship of 
attorney and client existed, he should 
be a person having the approval of 
the lawyer’s administrator or execu- 
tor and would be of invaluable help 
and ‘benefit to both the lawyer’s 
estate and the interests of his clients. 

Puitip M. M. PHELPs 


Fair Haven, Vermont 


Is the United States 
a Christian Nation? 


" Samuel D. Menin’s observations 
apropos of the McCollum case 
(March 1949, pages 260-1) must not 
go unchallenged! He cites a clause 
divorced from its context in Article 
XI of the Treaty of Peace and 
Friendship with Tripoli as authority 
for the statement that 


the government of the United States 





is not, in any sense, founded on the 
Christian religion. 


Regardless of the representation 
which “the government of the 
United States” made to the Tripoli. 
tans in the Treaty of 1796 (seven. 
teen ninety-six, that is!) and whatever 
the purpose which the precise lap. 
guage served the Secretary of State 
in dealing with the Turks (notori. 
ously touchy on religious subjects as 
the balance of Article XI would have 
indicated had Mr. Menin been frank 
enough to quote the Article in full), 
the Commonwealth of Pennsylvania, 
which is still one of the constituent 
states of “the government of the 
United States”, happily represents 
otherwise to its own citizens, to the 
citizens of Mr. Menin’s State of Colo. 
rado, to the Tripolitans and to the 
world at large. We still regard as 
good law Mr. Justice Sharswoods' 
statement in the case of Zeisweiss v. 
James, 63 Pa. 465, 471 (1870), 


The laws and institutions of this 
state are built on the foundation of 
reverence for Christianity. 


As recently as 1927, moreover, and 
in a situation in which the Common- 
wealth of Pennsylvania was not seek: 
ing favor of the Turks, Mr. Justice 
Schaffer, in the case of Common. 
wealth v. American Baseball Club, 
290 Pa. 136, 143, said, 


Christianity is part of the common 
law of Pennsylvania (Updegraph \. 
Com., 11 S. & R. 393) and its people 
are christian people. 


The fact that our Constitution 
affords protection to “every form of 
religion, Christian and non-Chris 
tian”, is itself a manifestation of the 
philosophy of consideration for, and 
fairness to, others which is basic to 
Christian principles and is proof to 
the contrary of Mr. Menin’s contet 
tion that we are not a Christian 0 
tion. What non-Christian nation, for 
example, has assured in theory and in 
practice as much as even a fraction 
of the religious freedom which we 
in this country enjoy? 

RICHARDSON BLAIR 
Philadelphia, Pennsylvania 
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Suggests Definition 
of Natural Law 
s | have been greatly interested in 
the numerous articles in the Jour- 
NAL, pro and con, regarding natural 
law. | have been thinking that no 
concise definition has come to my 
attention and suggest the following: 
Natural law is that body of princi- 
ples of which the common conscience 
of civilized men takes cognizance at 
any given time. 


Joun D. MILLER 
New Orleans, Louisiana 


“Dynamic Democracy” 
in the Legal Profession 
«Enthusiasm for socialized medi- 
cine should not cause the neglect of 


the equally meritorious project for 


a national legal service. 

Many persons in this rich country 
do not have proper legal advice. 
Many lawyers are poor because they 
cannot serve clients who need them. 
Our law force is badly distributed. 
Congress should set up a commission 
to determine how many lawyers we 
ought to have in each community. 
The commission should also report 
on how many new lawyers are needed 


International Law Section 
(Continued from page 589) 


of North Carolina, and his commit- 
tee on the work of the United Na- 
tions. Mr. Tillett stated that he has 
concluded that there is no_ basis 
whatever for the statement made by 
some persons that the Universal 
Declaration of Human Rights should 
be construed as affecting legal rights 
in any particular. He stated that his 
Committee has studied the draft of 
the International Covenant on Hu- 
man Rights and is following the 
work of the Commission on Human 
Rights which is presently working 
on a new draft of that Covenant. 
Attention was called to the fact that 
the United States delegation is urg- 
ing that the Covenant be drafted 
ilong rather limited lines aimed 
against oppressive action by nations 


only rather than against oppressive 


annually. Government should recruit 
a people’s legal service and provide 
scholarships for students who desire 
to belong to it. Admission should be 
by examination. Those passing 
should become a part of the federal 
civil service. States should be invited 
to participate but the state’s only 
contribution should be the admission 
to state practice of lawyers qualify- 
ing under the federal rules. Govern- 
ment should assign to each com- 
munity enough lawyers to take care 
of the people’s needs. The cost of 
office space, clerical help and 
investigators should be met by 
government. A suggested salary for 
lawyers is $4000 the first year with 
an advance of $500 a year for twelve 
years. Any lawyer could stay out of 
the civil service or leave it and if 
outside could accept private employ- 
ment. 

The people’s legal service might 
be administered by the Federal 
Office of Legal Service. The local 
office would be known as Service 
of Barristers. For the colonies and 
foreign posts a special group could 
be set up as Senior National At- 
torneys, Foreign Unit. 

The purpose of 


the lawyers’ 


action by individuals. In reporting 
on the Genocide Convention, Mr. 
Tillett stated that the Committee 
had under consideration certain 
problems arising from draftsmanship 
difficulties which cause uncertainty 
as to the proper interpretation of 
certain provisions of the Convention. 
The Committee is considering 
whether the difficulties arising from 
such draftsmanship can be cured by 


proper reservations on behalf of the 


United States. 

As committee after committee re- 
ported on’ such subjects as inter- 
national judicial cooperation to aid 
practicing lawyers to secure testi- 
mony and papers in foreign nations 
when needed for various litigation, 
private claims against governments, 
international trade regulation, inter- 
national copyright relations, radio, 
aviation and other subjects, it was 
most apparent that the widespread 


project would be to assure adequate 
legal service to every American from 
the cradle to the grave and before 
and afterwards. Federal mendicants 
and other recipients of federal 
bounty would be the special concern 
of the people’s lawyers. These per- 
sons and all farmers, workers, labor 
unions, small business men and 
small malefactors would be entitled 
to free service. Members of the 
National Association of Manufac- 
turers, economic royalists, large 
malefactors, and, at least for the time 
being, communists, would be _ in- 
eligible. The central administration, 
F.O.O.L.S., would have rule-making 
power and would supervise the local 
Service of Barristers, as well as the 
foreign $.N.A.F.U. 

A people’s legal service will be a 
great step toward a dynamic democ- 
racy. It will bring the federal govern- 
ment into the homes of America. It 
will make the legal profession the 
servant of the common man instead 
of the interests. The increase in the 
civil service will assure the perma- 
nence in power of the true friends 
of the people. 


JOHN HANNA 
Columbia University School of Law 


activities of the United Nations and 
specialized agencies connected there- 
with are bringing international law 
more and more into the active daily 
practice of lawyers. The legal prob- 
lems discussed in these reports make 
it clear that almost every business is 
affected by international trade and a 
vast number of businesses are there- 
fore vitally concerned with the in- 
creasing number of conventions, 
agreements and other action already 
formulated or in the process of 
formulation by agencies under the 
United Nations such as the Food 
and Agriculture Organization, In- 
ternational Wheat Council, Commis- 
sion on Narcotic Drugs, Interna- 
tional Telecommunications Union, 
International Civil Aviation Organi- 
zation, and many others. 

The meeting was presided over 
by the Section’s Chairman, Charles 
S. Rhyne, of Washington, D. C. 
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The Administrative Court Bill 


The Administrative Court Bill 
(Continued from page 537) 


States and that this is a function 
which belongs primarily to Congress 
as an incident of its power to pay 
the debts of the United States. The 
Supreme Court said that the matters 
made cognizable in the Court of 
Claims include nothing which in- 
herently or necessarily requires 
judicial determination, that they 
are matters susceptible of legislative 
or executive determination. In 
respect of the Customs Court, the 
Supreme Court said in the same case 
that that court was formerly the 
Board of General Appraisers, and 
that there was no change in the 
powers, duties or personnel when 
the Board was named a Court; that 
as a Board it was an executive agency 
charged with the duty of reviewing 
the acts of appraisers and collectors 
in appraising and classifying imports 
and in liquidating and collecting 
customs duties, and the Court said 
also that its functions, although 
mostly quasi-judicial, were all sus- 
ceptible of performance by executive 
officers and had been performed by 
such officers in earlier times. 

In respect of the Court of Customs 
Appeals, the Supreme Court held in 
the Bakelite case that that Court 
was created by Congress in virtue 
of its power to lay and collect duties 
on imports and to adopt appropriate 
means of carrying that power into 
execution, and that the appeals to 
that Court include nothing which 
inherently or necessarily requires 
judicial determination, but only 
matters the determination of which 
may be, and at times has been, com- 
mitted exclusively to executive 
officers. The same reasoning would 
characterize the present Court of 
Customs and Patent Appeals in its 
patent functions as a tribunal whose 
appeals include nothing which in- 
herently or necessarily requires 
judicial determination. It reviews 
the denial of patents by the Commis- 
sioner of Patents who in passing 
upon applications for a patent to a 
claimed invention is exercising exe- 
cutive power. Only in inter partes 
cases determining priority as _be- 
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tween applicants for a patent does 
the Commissioner exercise a quasi- 
judicial function. This differs little, 
if at all, from the action of the 
Commissioner of the Land Office in 


determining, in so-called adverse 
suits, priority as between competing 
claimants for a patent to a mining 
claim. The Tax Court also, origi- 
nally named the Board of Tax 
Appeals, was specifically denomi- 
nated in the statute creating it, Act 
of June 2, 1924, 43 Stat. 253, an 
independent agency in the executive 
branch of the Government, and even 
after the name of the Board was 
changed to Court, that portion of 
the statute denominating the Board 
such an independent agency re- 
mained in effect. See Act of October 
21, 1942, 56 Stat. 957. It is true that 
in the Act of February 26, 1926, 44 
Stat. 9, the Tax Court decisions in 
cases between taxpayers and the 
Government involving tax liability 
were made reviewable in the United 
States courts of appeals and were 
made final upon the expiration of 
the time allowed for filing a petition 
for review if no such petition had 
been filed within such time. 

It is hardly correct, however, to 
say that the special courts mentioned 
are special only in the sense that 
they confine their attention to special 
subjects—that otherwise their meth- 
ods and judges are like those of 
other courts. The special courts men- 
tioned, moreover, deal with a narrow 
range of cases not affecting the social 
and business activities of the nation 
on an extensive scale. This is to be 
contrasted with the matters which 
would be dealt with by the proposed 
administrative court. This will be 
discussed in greater detail below. 


6. It is asserted that the special 
courts above named have been 
successful. 


Comment: The statement omits to 
mention that the Commerce Court, 
a special court created to review 
orders of the Interstate Commerce 
Commission, was so unsuccessful 


that after creating it by the Act of 








June 18, 1910, 36 Stat. 539, Congress 
by the Act of October 22, 1913, 33 
Stat. 219, abolished it. 


7. It is asserted that the reason no 
new special courts have been created 
for a generation or more lies in the 
fact that Congress had previously 
and generously taken care of the 
several special fields of law dealt 
with by the special courts above 
referred to so that there was no great 
need for additional special courts, 


Comment: The implication of 
this statement in respect of the pro. 
posed administrative court seems not 
correct. It is true that the special 
courts above referred to have dealt 
with special fields of law, specifically 
with the laws respecting debts, 
imports, patents and taxes. But the 
implication that the law to be dealt 
with by the proposed administrative 
court would be a special field of law 
in the same sense of the word 
“special” as applies to the special 
courts named in the statement seems 
not correct. Administrative law is in 
a broad sense the law relating to the 
creation and action of administrative 
agencies. But the function of the 
proposed administrative court in 
dealing with the cases relating to the 
creation or action of administrative 
agencies will be the same function 
as that above described and hereto: 
fore performed by the United States 
courts of appeals and the United 
States district courts. 

Administrative law is not a special 
field of law in the sense that the law 
relating to debts, imports, patents 
and taxes is. On the contrary it is, 
as has been above demonstrated, 
essentially constitutional law and 
statutory interpretation. It is true 
that in the factual aspect of the work 
of the agencies, i.e., in the subject 
matter with which they deal, there 
is specialization. For example, the 
Securities and Exchange Commis- 
sion concerns itself, among other 
things, with corporate relationships 





4. ** . .. the true test [to determine whether © 
court is of the constitutional or legislative class] lies 
in the power under which the court was created 
and in the jurisdiction conferred . . . ‘’ Ex parle 
Bakelite Corporation, supra at 459. 
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and securities transactions; the Fed- 
eral Trade Commission, with fair 
trade practice; the Federal Com- 
munications Commission, with tele- 
phone, telegraph and radio commu- 
nication; the Civil Aeronautics 
Roard, with certification of air lines 
and regulation of air traffic. But the 
function of the courts in reviewing 
the orders of the agencies is not 
specialized, even in respect to the 
factual aspects of the agencies’ 
determinations, for the courts deter- 
mine merely whether or not the 
findings of fact of the agencies upon 
which their orders are based are 
supported by substantial evidence. 
In performing this function the 
courts are No more acting in a 
special capacity than in determining 
whether or not the findings of fact 
by a trial court in matters involving, 
for example, engineering or medical 
practice, are supported by substantial 
evidence. The judges of the United 
States courts of appeals and district 
courts have not been at a loss to 
make such determinations soundly. 


8. It is asserted that judicial 
specialization is needed because 
thereby technical administrative law 
problems can be handled by experts 
with benefit both to private litigants 
and to the Government. It is claimed 
that it is an anachronism to accept 
specialization as a necessity in ad- 
ministrative law at the administra- 
tive level but to assume that 
generalization is sufficient at the 
judicial level. 


Comment: The apparent weakness 
underlying this assertion has been 
commented upon above where it is 
pointed out that at the judicial level 
the problems of so-called adminis- 
trative law are really problems of 
constitutional law and _ statutory 
interpretation, with which the courts 
have always dealt. 


9. It is asserted that the United 
States courts of appeals and the 
United States district courts do not 
understand the special problems 
arising in administrative law. Refer- 


ence is made to securities regulation: 


cases. 

Comment: Such reversals as have 
been made by the Supreme Court 
of the rulings of the United States 
courts of appeals and the United 
States district courts in administra- 
tive agency cases have been due not 
to failure on the part of the lower 
courts to understand the problems 
dealt with by the agencies but largely 
to a difference in point of view on 
the part of the Supreme Court in 
respect to the problems of constitu- 
tional law and statutory interpreta- 
tion presented in such cases. If by 
the special problems in administra- 
tive agency cases with which the 
courts of appeals and district courts 
are said to be incompetent to deal 
are meant the factual problems, then 
the assertion of incompetence on the 
part of the courts of appeals and 
district courts must be rested upon 
the assumption that such courts are 
incompetent to deal with substan- 
tially all of the cases which reach 
them. It is no more difficult for the 
courts to understand the securities 
and corporate relationship problems 
which arise under the Securities Ex- 
change Acts than it is for them to 
understand such problems arising in 
stockholders suits, receivership ac- 
tions or bankruptcy proceedings. It 
is no more difficult for the courts to 
understand the factual aspect of 
telephone and telegraph and radio 
communication than it is for them 
to understand the factual aspect of 
patent cases which, as has been noted 
above in the analysis of the Bill, 
have been excluded from the juris- 
diction of the proposed administra- 
tive court and left within the 
jurisdiction of the courts of appeals 
and district courts. 

The fact is that both the federal 
and state courts under our system of 
law have always been competent to 
deal with the technical and at times 
intricate problems that arise in the 
great variety of cases presented to 
them. It is not demonstrable that 
American courts do not deal com- 
petently with negligence cases which 
may involve technical questions of 
medical evidence, or with warranty 
cases which may involve the construc- 
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tion and operation of complex 
machinery, or with criminal cases 
which may involve technical ques- 
tions of sanity, or with cases in 
mining law which may involve, in 
factual aspect, problems of geology. 
No more technical or intricate ques- 
tions than these arise in administra- 
tive agency cases. 


10. It is asserted that there is 
precedent for specialization in the 
Tax Court and in the Emergency 
Court of Appeals. 

Comment: Comment upon the 
Tax Court has been made above. 
The Emergency Court of Appeals 
was created to deal solely with the 
question of the validity of price and 
rent regulations and orders for the 
period of the emergency created by 
the war in order to make available 
to the persons made the subject of 
such regulations and orders judicial 
review thereof. The court was not 
set up because of any special 
expertness required in dealing with 
the subject matter in question. More- 
over, the statute creating the Emer- 
gency Court of Appeals did not 
provide that its judicial personnel 
should be constituted from “experts” 
outside the regular judicial system; 
it provided that the court’s judicial 
personnel should be _ constituted 
from the judges of the United States 
courts of appeals and the United 
States district courts. 50 U.S.C.A. 
Appendix, Section 924 (c). 

Further comment upon the as- . 
serted need of judicial specializa- 
tion: Assuming for the sake of 
argument that specialization is 
needed at the judical level in 
administrative agency cases, it is 
clear that it will not be accomplished 
under the provisions of the Bill. The 
assumption of the necessity for 
specialization would require special- 
ist judges expert in each of the 
factual fields dealt with by the 
various agencies whose orders would 
be reviewed by the proposed admin- 
istrative court. It is not reasonable 
to conclude that five judges who 
would be expert in the factual 
aspects of each of the fields in which 
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the several agencies operate could 
be found to constitute the personnel 
of the proposed court. The demand 
of the Bill for specialist judges is 
therefore in effect a demand not for 
five judges but for many more special- 
ist judges or specialist courts. If the 
purpose of the Bill, in assimilating 
—as the Bill does—the proposed court 
in its employee personnel to the 
Court of Claims (as well as to courts 
of appeals), is to provide commis- 
sioners who will be expert in the 
many different factual fields dealt 
with by the agencies, then the judges 
of the proposed court will be doing 
precisely what the judges of the 
United States courts of appeals and 
district courts do now—in respect 
of the findings of administrative 
agencies—they will be receiving 
factual reports or findings from the 
administrative court’s commissioners 
within the various special fields of 
the agency cases and dealing with 
them at the judicial level in terms 
of problems of constitutional law 
and statutory interpretation. 


For a further reason, if specializa- 
tion at the judicial level is needed, 
the Bill will not furnish it. With 
respect to all of the United States 
courts of appeals and United States 
district. courts, the jurisdiction of 
the administrative court will not be 
exercised except at the option of 
those litigating with the agencies. 
Except under Section 2 (c), which 
purports to permit an agency to 
institute in the proposed court an 
original action for the suspension 
or revocation of the whole or part 
of any license otherwise subject to 
revocation by the agency—an illu- 
sive remedy, as has been demon- 
strated above—the agencies them- 
selves have no access whatever to the 
proposed court. Therefore, the 
assertion in the statement in support 
of the Bill that it will afford a 
tribunal which will because of its 
special ability to understand the 
problems in agency cases be a benefit 
to the Government as well as to 
private litigants is without founda- 
tion. If specialization is needed in 
the public interest it should not be 
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left to the option of private litigants 
to invoke the action of the specialist 
court. If therefore it is the purpose 
of the Bill to accomplish specializa- 
tion at the judicial level, it must be 
intended, by some later statute, as a 
further step in a legislative program 
toward specialization of courts, to 
obliterate the jurisdiction over 
agency cases of all of the United 
States courts of appeals and United 
States district courts. 

It is to be noted further that the 
provision in Section | of the Bill 
which permits at the request of the 
administrative court the assignment 
of any active or retired judge of the 
United States to duty as a judge of 
the proposed court for a temporary 
period or for participation in speci- 
fied cases, negatives the claimed pur- 
pose of the Bill to provide for spe- 
cialization, and negatives the asser- 
tion in the supporting statement that 
the United States courts as now 
established are not competent to 
understand administrative agency 
problems. Furthermore, if specializa- 
tion is needed at the judicial level 
for dealing with administrative 
agency Cases, it is as necessary at the 
Supreme Court level as at the level 
of a United States court of appeals 
or United States district court. The 
Bill makes no provision for a spe- 
cialized Supreme Court for admin- 
istrative agency Cases. 


11. It is asserted that the Bill will 
relieve the United States courts of 
appeals and the United States dis- 
trict courts from a presently undue 
case-load burden. 


Comment: It is true that the 
United States courts are overbur- 
dened. But if, as is suggested below, 
it is desirable to preserve our general 
system of federal courts rather than 
to disintegrate them into special tri- 
bunals, the remedy is by expanding 
their judicial personnel. Bills to 
create some twenty-five additional 
district and circuit judgeships are 
now pending before the Senate and 
House. 

It is to be noted, moreover, that 





to create additional judgeships {o, 
the existing United States courts of 
appeals and United States distric 
courts is the more economical meth. 
od of relieving such courts of their 
presently undue case-load burden, 
This is so because the existing couns 
of appeals and district courts ar 
already provided with clerks, mar. 
shals and criers, and are authorized 
by statute to appoint such masters or 
auditors for particular cases as need. 
ed; whereas the proposed adminis. 
trative court would establish an ep. 
tirely new employee personnel and 
would, also, according to the terms 
of the Bill, appoint permanent com. 
missioners as in the Court of Claims, 


Comment should be made further 
that the relief which would be af. 
forded by the enactment of the Bill 
for the proposed administrative 
court would not greatly diminish the 
burden of the United States courts. 
For example, the total number of 
administrative agency cases filed in 
the United States courts of appeals 
for the fiscal year 1948 (exclusive of 
tax cases, which are excluded by the 
Bill from the jurisdiction of the pro- 
posed administrative court) was 124. 
This was but 4.5 per cent of the total 
of all cases, to wit 2758, filed in such 
courts during that fiscal year. In the 
first half of the fiscal year 1949, 103 
administrative agency cases (exclusive 
of tax cases) were filed in the United 
States courts of appeals. This was 
but 7 per cent of the total of all 
cases, to wit 1465, filed in such courts 
for that half fiscal year. 


It is to be pointed out finally in 
this connection that, insofar as the 
United States courts of appeals and 
United States district courts are con- 
cerned, the creation of the proposed 
administrative court will with no 
certainty diminish, by the removal 
of administrative agency cases, their 
present burden—this for the reason 
that administrative agency cases will 
reach the administrative court onl) 
at the option of the plaintiffs or de- 
fendants in litigation with the agen 
cies and with the permission of the 
administrative court on ex parte ap 
plication. 
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(. MISCELLANEOUS COMMENTS UPON 
tHE BILL. 


Comment 1: In view of the distinc- 
tion between Article III (constitu- 
tional) courts and legislative courts 
recognized by the Supreme Court in 
Ex parte Bakelite, supra, and Wil- 
liams v. United States, supra, and in 
view of the implication in O’Dono- 
chue v. United States (289 U.S. at 
346) that Article III courts outside 
the District of Columbia® cannot be 
made the recipient of judicial power 
under other articles of the Constitu- 
tion, the provision in the Bill where- 
by judges of the United States courts 
may be assigned to duty as judges of 
the proposed administrative court, 
raises a constitutional question in 
respect of Article III court judges. 
If an Article III court cannot be 
made the recipient of judicial power 
under other Articles of the Consti- 
tution, can a judge of such a court 
exercise as a judge of the proposed 
administrative court such non-Arti- 
cle III power? 

The proposed administrative court 
would, it seems clear, be a legislative 
not a constitutional, court. As the 
Court of Customs Appeals was held 
tohave been created by Congress not 
under Article III power but in virtue 
of its power under Article I of the 
Constitution, to lay and collect du- 
ties and imposts (Ex parte Bakelite 
Corporation, supra), and as the Court 
of Claims was held to have been 
created not under Article III power 
but in virtue of the power of Con- 
gress under. other Articles (notably 
in virtue of the Article I power to 
pay the debts of the United States 
(Wiliams v. United States, supra) ), 
so the administrative court would be 
held to have been created not under 
\rticle III power but in virtue of 
the power of Congress under Article 
| to regulate commerce. Substan- 
tially all, if not indeed all, of the 
agencies whose orders the proposed 
court would review are created under 
the commerce power. 


Comment 2: In view of the great 
number and variety of activities 


subject to the regulatory and quasi- . 


judicial action of the administrative 
agencies whose orders would, upon 
the enactment of the Bill, be subject 
to review by the administrative court, 
the Bill contemplates concentration 
of immense power in a single tri- 
bunal. . 


To particularize somewhat, in 
exercising its jurisdiction to review 
the decisions of administrative agen- 
cies the administrative court would 
exercise power with respect to such 
matters, not to mention all, as inter- 
state railroad and motor bus trans- 
portation and rates (Interstate Com- 
merce Commission); unfair methods 
of competition and unfair or decep- 
tive acts or practices in commerce 
(Federal Trade Commission) ; anti- 
trust law violations (Interstate Com- 
merce Commission, Federal Trade 
Commission, Federal 
tions Commission, Civil Aeronautics 
Board and Board of Governors of 
the Federal Reserve System); labor 
relations, including collective bar- 
gaining (National Labor Relations 
Board); corporate relationships and 
securities transactions (Securities and 
Exchange Commission); 
tion, operation and maintenance of 
dams, power houses and power trans- 
mission lines, and transportation and 
sale of and rates and charges for 
natural gas (Federal Power Com- 
mission); telephone, telegraph and 
radio communication (Federal Com- 
munications Commission); air freight 
and passenger transportation and 
rates (Civil Aeronautics Board); an- 
nuities, pensions and death benefits 
of railroad employees (Railroad Re- 
tirement Board); water freight and 
passenger transportation and rates 
(United States Maritime Commis- 
sion); wages, hours and other condi- 
tions and practices of employment 
(Wage and Hour Division of the De- 
partment of Labor); practices and 
rates of packers, stockyards and mar- 
ket agencies (Secretary of Agricul- 
ture); practices of merchants, dealers 
and brokers in respect of perishable 
agricultural commodities (Secretary 
of Agriculture); handling of agricul- 
tural commodities and the establish- 
ment of farm marketing quotas 
(Secretary of Agriculture) ; determi- 


Communica- 


construc- 
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nation of sugar production quotas 
(Secretary of Agriculture); workmen's 
compensation for longshoremen and 
harbor workers (Federal Security 
Administrator); conduct of research 
and development activities in respect 
of atomic energy (Atomic Energy 
Commission). Thus, especially in 
view of the broadened definition by 
the Supreme Court of the federal 
commerce power, the rulings of 
the proposed administrative court 
would deal with a myriad of social 
and business activities throughout 
the United States. 


Comment 3: The established 
United States courts of appeals and 
United States district courts have in 
the cases and controversies brought 
before them over a long’ period of 
time functioned soundly in disposing 
of litigation both private and public, 
and in applying the limitations and 
guarantees set up by the people in 
the Constitution. That we continue 
to have in the United States a gov- 
ernment of laws rather than of men is 
due largely to the sound exercise of 
the judicial function by such courts. 
There is no public demand and no 
valid underlying reason for the dis- 
integration of our judicial system 
into special courts. 

The special courts above referred 
to—the Customs Court, the Court of 
Claims, the Court of Customs and 
Patent Appeals and the Tax Court 
—are, as has been said, legislative 
courts which for the most part exer- 
cise powers which might have been 
exercised by Congress itself or by 
officers in the executive branch of 
the Government, although in some 
instances judicial. power has also 
been extended to such courts, but 
under Articles of the Constitution 
other than Article III. But these 
courts, as has been said above, exer- 
cise in narrow fields of law such 





5. The United States Court of Appeals for the 
District of Columbia Circuit and the United States 
District Court for the District of Columbia are 
Article I!l courts but may also receive power 
under the authority of Congress under Article |, 
§ 8, Cl. 17, ‘To exercise exclusive Legislation in all 
Cases whatsoever, over such District (not exceeding 
ten Miles square) as may, by Cession of particular 
States, and the Acceptance of Congress, become 
the Seat of the Government of the United States 

. | '—to wit, the District of Columbia. 
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jurisdiction as they do possess. ‘Their 
creation has not, therefore, in any 
substantial sense limited the juris- 
diction of the United States courts 
of appeals and district courts created 
under Article III. 

The creation of the proposed ad- 
ministrative court would, however, 
eventually accomplish a substantial 
disintegration. It is not to be sup- 
posed that the process of fragmenta- 
tion of the jurisdiction of the United 
States courts of appeals and district 
courts would, once commenced, be 
limited. As has been pointed out 
above, if the announced purpose of 
the Bill to accomplish specialization 
in administrative agency cases is to 
be accomplished, the obliteration of 
jurisdiction in all of the courts of 
appeals and district courts over ad- 
ministrative agency cases must even- 
tually, by further legislation, be 
consummated. As is stated at the 
outset of this article, the Bill in the 
form in which it was originally in- 
troduced (on January 27, 1949) pro- 
vided in a Section 2 (a) for oblitera- 
tion of the jurisdiction of the United 
States District Court for the District 
of Columbia in administrative agen- 
cy cases. In that provision the Bill 
was possibly prophetic of the legis- 


lative attack which will eventually 
be made upon the jurisdiction of all 
of the United States courts of appeals 
and United States district courts. As 
has been noted in footnote 2 of this 
article the House Bill contains the 
Section 2 (a) eliminated from the 
Senate Bill by the amendment. 
The American ideal of one system 
of courts, one Bar and one law, has 
been realized because our courts 
have had a general jurisdiction. My- 
opic compartmentalization in the 
administration of justice has tradi- 
tionally been recognized under the 
Anglo-American system of govern- 
ment as undesirable and dangerous. 
Creation of the proposed administra- 
tive court would be but an entering 
wedge. The next step could be spe- 
cial courts for negligence cases, for 
banking cases, for contract cases, for 
property cases, ad infinitum. Ulti- 
mately, if the process of fragmen- 
tation thus commenced were to 
continue, no judicial tribunal would 
remain having a broad perspective 
of the law relating to all of our 
business and social and governmental 
activities and enabled thereby to de- 
velop and apply judicial principles 
consistently in respect to all cases 
and controversies of whatever variety. 


The creation of the proposed cour 
is a step in the direction of obliteray. 
ing the distinction between the ad. 
ministrative and the judicial process, 
Only by preserving the latter cap 
we continue to have government 
according to law rather than men. 

As said by Mr. Justice Brandeis 
in Meyers v. United States, 272 US. 
52, 292, 293: 


Checks and balances are established 
in order that this should be a govern. 
ment of laws, and not of men... . 
The doctrine of the separation of 
powers was adopted by the convention 
of 1737, not to promote efficiency but 
to preclude the exercise of arbitrary 
power. The purpose was not to avoid 
friction, but, by means of the inevit- 
able friction incident to the distri- 
bution of the governmental power 
among three departments, to save 
the people from autocracy. 


A specialist court for administrative 
agency cases, particularly if manned 
by a _ personnel strongly imbued 
with faith in the administrative 
process, either by reason of past 
administrative experience or other: 
wise, will tend eventually to accept 
the doctrine so often urged by pro 
tagonists of the administrative pro 
cess that what the administrator does 
is the law. 
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APPLICATION FOR HOTEL ACCOMMODATIONS FOR THE 
ANNUAL MEETING OF THE ASSOCIATION, TO BE HELD IN 
ST. LOUIS, MISSOURI, SEPTEMBER 5-9, 1949, TOGETHER 
WITH $5.00 REGISTRATION FEE (CHECK TO BE MADE PAY- 
ABLE TO THE AMERICAN BAR ASSOCIATION), SHOULD BE 
PROMPTLY ADDRESSED TO THE HOTELS RESERVATION 
BUREAU, AMERICAN BAR ASSOCIATION. 


1420 Syndicate Trust Bldg., St. Louis 1, Missouri 








612 American Bar Association Journal 





(Continu 
about th 
inns of 

of the B 
chamber: 
can lawy 
city—ven 
historic 

tradition 
of whicl 
cellars. | 
Lord Mz 
where t 
the end 
champio 
the Brit 
least he 
catch th 


Tea in th 
with the 
But I kn 
the ladic 
the Kin, 
intendec 
Strawn’ s 
but whe 
tion fre 
tioner—| 
Chambe 
manded 
and I w 
manded 
anyone 
happen: 
during 
self as 
nobility 
by wea 
and pr 
door ¢ 
showed 
the pas 
the De 
and w; 
keeper 
in the | 
the Kin 

Wher 
























d coun (Continued from page 540) 
litera. f about the dinners each night in the 
the ad.@ [nns of Court, where the members 
process, fof the British Bar are segregated in 
‘er can {chambers and not, like the Ameri- 
rnment § can lawyers, dissipated all over the 
men, ficity-venerable buildings rich in 
randeis historic association and full of 
72 US.@ wradition—the most interesting part 
of which we soon found were the 
; cellars. Nor can I tell you of the 
ablidhed Lord Mayor’s dinner in Guild Hall, 
ht where the American speaker won 
tion - the endurance contest against the 
vention § champion long-distance speakers of 
ncy but ¥ the British and Canadian Bars—at 
irbitrary least he was ahead when we had to 
to avoid , 
> inevit. § catch the ship back home. 
e distri- 


powers 
to save 


strative 
nanned 
imbued 
strative 


of pas 


- other: 


) accep 


by pro- 
ve pro- 
tor does 


Tea in the Garden 
with the Royal Family 
But I know that all of you, especially 
the ladies, are anxious to hear about 
the King’s Garden Party. I had not 
intended to go, because it was 
Strawn’s day to wear our silk hat, 
but when I received a communica- 
tion from the Lord High Execu- 
tioner—I mean the Lord High 
Chamberlain—saying the King com- 
manded me to go, I took no chances 
and I went. I had never been com- 
manded to go to a party before by 
anyone except my wife, which 
happens about three times a week 
during the winter. I disguised my- 
self as a member of the British 
nobility suffering from war taxes, 
by wearing my prewar frock coat, 
and presented myself at the front 
door of Buckingham Palace. I 
showed my identification disk, gave 
the password (which was to repeat 
the Declaration of Independence) 
and was instructed by the door- 
keeper to retire to an obscure corner 
in the garden, and wait there until 
the King noticed me. 
When I had more 


t 


t 


than half 





emptied my flask, a little gray- 
whiskered man came out from be- 
hind the clump of bushes under 
which I was seated. He reminded 
me of Paul Cravath—he looked so 
different. He appeared so lonesome 
and dejected, so down and out, that 
I gave him a drink from my flask. 
After I warned him it would not be 
used against him, he admitted that 
he was not having any better time 
than I was—which was some admis- 
sion. With one of those rare flashes 
of intelligence that come but once 


in a lifetime, I remembered that my 


partners had instructed me to give 
every lawyer I met one of our busi- 
ness cards. They had sent me with 
the Bar Association at tremendous 
expense to themselves in the expec- 
tation that I might pick up some 
business—thereby illustrating what 
Dr. Johnson said of the man who 
married a second wife: “It was the 
triumph of hope over experience.” 
So I gave him one of my cards, and 
imagine my surprise when he handed 
me his and I read “George Guelph, 
King of England.” I had not recog- 
nized him, because this was the first 
time I had ever seen him without 
his crown. 


After we had emptied my flask, 
we walked over to the refreshment 
booth and he introduced me to the 
Queen and their second son, who 
was an ace during the war. As the 
four of us stood together, I remarked 
that if we could raise a ten among 
us, we would have a royal straight 
flush—but none of them saw the 
joke. Englishmen take very slowly 
to American jokes. I remember that 
Chauncey Depew once said that he 
told one of his best stories at a 
dinner in London, and a year later, 
when he was over there again, they 
were just beginning to laugh. From 


American Bar in London 


what I know of Chauncey Depew’s 
stories, I should say they laughed 
too soon. 

The party itself was a great success 
in every way except social. They 
called it a garden party but it was 
more in the nature of a surprise 
party to the King and Queen, be- 
cause two thousand were invited 
and eight thousand came. There 
were music and refreshments. The 
music was good. We all know that 
the King can do no wrong, but how 
his Ministers could keep him in such 
lamentable ignorance of American 
conditions, as to make-him believe 
that we would come three thousand 
miles across the ocean and then drink 
tea, passes all comprehension. When 
the lunch gave out, the party broke 
up and everyone went home. 

And right here I want to con- 
tradict the story that appeared in a 
Paris newspaper and was widely 
copied by the American press, that 
twelve knives and six spoons dis- 
appeared at the King’s Garden Party. 
It was ten knives and nine spoons 
and, if necessary, I can produce the 
proof. 


The next day the members of the 


-Association who were able went to 


Paris, or Edinburgh or Dublin, for 
further entertainment. As for myself, 
I went to a nursing home, which is 
not a home for nurses at all, but 
the British synonym for sanitarium. 
I was discharged just in time to get 
the boat back. 

When I landed, a wiser and wetter 
man, I retired into the obscurity 
for which God and nature had so 
abundantly fitted me, only to 
emerge for the space of this one 
brief evening, in order to enjoy the 
best thing about the whole London 
trip—the pleasure of being invited 
here tonight to tell you about it! 


[An address delivered before the Illinois Bar Association, Chicago, November 24, 1924] 
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Joseph C. Hutcheson, Jr. 
(Continued from page 550) 


the findings of the Board must be 
supported by substantial evidence 
of the same quality as required to 
support a jury verdict, he wrote: 
In this view those misjudge the 
people and the Congress who, querul- 
ously complain that courts substitute 
their appraisal of the evidence for 
that of the Board, if they mean by 
that complaint that Congress has con- 
ferred upon the Board power not 
only to make conclusive findings, 
when in the opinion of the courts, 
these findings are supported by evid- 
ence, but power to conclusively deter- 
mine, beyond judicial review, that 
these findings are so supported .... 


In its capacity as a trier of facts, 
the Board stands on the footing of a 
jury .... Like a jury it may not make 
findings without evidence to support 
them and as in the case of a jury, it 
is for the courts to say whether there 
is or is not evidence in support.?¢ 
In another case he deplored ‘‘the 
unfortunate plight of the ordinary, 
unorganized employee, the forgotten 
man in these controversies between 
nationally affiliated unions and em- 
ployers caught between the upper 
and the nether millstone of the ef- 
forts of the national union, assisted 
by the Board in its administrative 
capacity, to organize and represent 
him willynilly, and that of his em- 
ployer to prevent its doing so, the 
state of the ordinary employee is in- 
deed a parlous one.”?? 


Always Enforced Orders 

Supported by Evidence 

However great his reluctance he did 
enforce the orders of the Board when 
supported by substantial evidence, 
even in cases where he obviously be- 
lieved they were against the over- 
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Conference of Chief Justices 
(Continued from page 566) 


court, and the members of that court, 
aided in the details of administra- 
tion by a state court administrator, 
as provided in the model act recently 
approved by the National Confer- 
ence of Commissioners on Uniform 
State Laws. 

The next evening, September 6, 
the Conference of Chief Justices will 
climax in the “Judiciary Dinner of 


_the United States”, typifying the 





above purposes of both the Confe,. 
ence of Chief Justices and the paral. 
lel Judicial Conference of the Unite 
States. At this dinner, held under the 
auspices of the Section of Judicial 
Administration, Tuesday evening, 
September 6, at the Hotel Jefferson, 
in the largest banquet hall in 
Louis all these titular leaders of the 
forty-eight state judicial systems wil] 
be on the dais, together with all the 
Chief Judges of the federal courts o| 
appeals, the titular leaders of the 
federal judicial system. 





whelming weight of the evidence. 
In one such case he wrote: 


This court has many times pointed 
out the anomalous position of the 
Board, first, as accuser appearing be- 
fore itself as judge, second, as judge 
judging its own accusations, and, third, 
as prosecutor before us insisting that 
its determinations as judge must be 
enforced and the difficulties in the 
way of the Board’s reaching results 
which are just, both in fact and ap- 
pearance.?8 
Judge Hutcheson’s extra-curricu- 

lar writings and addresses more spe- 
cifically than his opinions disclose 
how and why his attitude toward 
administrative tribunals changed. 


Address Shows 

His Adaptability 

In an address delivered in 193379 
Judge Hutcheson, proving that al- 
ways he was full of “growing pains”, 
welcomed the emphasis put upon 
administration and asserted that “we 
are now in fact in the bursting time 
of one of law’s long, slow, but greatly 
glorious springs. I look for a great 
flowering.” Confessing himself to be 
“no sophisticate, but an incurable 
romantic, on whom new visions are 
forever breaking breathlessly, from 
hilltops laboriously climbed,” Judge 
Hutcheson plumped for the func- 
tional approach, adding that “‘it is 
almost as if there were a great wind 
blowing throwing open the shutters 
of our minds, dashing down old signs 
pointing tabu there, and having 
opened the closed and dark places, 
cleanly sweeping the dust and rub- 
bish gathered there. . . . It finally 
came to me as a great idea, that a 


judge is fully an administrator whose 
function and duty it is to discover 
justice and administer it according 
to the methods the law provided for 
him.” And so he concluded that the 
legal slot machine is outmoded and 
that “judging is the administration 
of justice in accordance with law.” 


It was in this mood of having dis 
covered something new and admir- 
able that Judge Hutcheson first 
voiced his approval of administrative 
tribunals—an improvement, perhaps, 
of the old method of administering 
justice, something like the improve- 
ment of the common law by equity. 
In 1942 in an article in the Texas 
Law Review titled “Judging as Ad: 
ministration, Administration as 
Judging” ,8° Judge Hutcheson, speak- 
ing without extensive experience, 
wrote: 

A system, which utilizing to the full 
est extent every administrative aid 
which modern ingenuity can supply, 
will yet hold fast to the tenets of judg: 
ing—tenets under the influence of 
which the judge as administrator and 
the administrator as judge will hear 
before he decides and, having heard, 
will decide according to the law and 
the evidence, without respect to per 
sons, and without wish or desire to a¢- 
vance any cause but that of an even 
more lawful justice, an even juster 
law. ... As to adjudication, judgmen! 





26. Magnolia Petroleum Co. v. NLRB, 112 F. (2d) 
545 (1940). 
27. NLRB v. Riverside Mfg. Co., 119 F. (2d) 302 
(1941). 
28. NLRB v. Robbins Tire & Rubber Co., 161 f 
(2d) 798 (1947). 
29. ‘‘Judging as Administration’, an address de 
livered Dec. 30, 1933, at the 31st annual meeting 
of the Association of American Law Schools. 
30. 21 Tex. L. Rev. 1 (1942). 
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is administration, administration judg- 

ing, and . . . the administro-judicial 

process so many statutes, federal and 
state, provide for has come to stay. 

However, some reservations were 
put in a footnote which decried the 
lack of real expertness in appointed 
administrators, and referred to them 
as 

the ill assorted whatnots who without 
any equipping experience in respect 
of the matters they were supposed to 
expertly administer were appointed or 
elected for any reason except their 
peculiar expertness, often because of 
demonstrated partisan bias, to and on 
boards and commissions, federal and 
state. 

Some experience in reviewing the 
work of the administrative tribu- 
nals apparently disillusioned Judge 
Hutcheson. In his Morrison lec- 
ture®! delivered at the Annual Meet- 
ing of the State Bar of California 
in 1946, Judge Hutcheson, never 
a cloistered recluse or a meek non- 
combatant, hailed the Administra- 
tive Procedure Act? as writing “an 
authoritative finis to the intensely 
exciting, if disturbing, struggle for 
the supremacy of administration 
over law, the freedom of administra- 
tive practices from judicial standards 
of fairness.” He added that “the 
struggle reached its frenzied climax 
in the Second and Third New Deal 
under the direct encouragement, in- 
deed incitement, of a small but 
powerful group of European minded 
radicals, power politicians and self- 
professed experts surrounding the 
President.” 


Warns of Dangers 
of Uncontrolled Law 


Judge Hutcheson proceeded to pay 
his respects both to the National La- 
bor Relations Board and to the 
Supreme Court. He prefaced his ex- 
coriation of the Board by declaring: 


In common with Americans gen- 
erally, I have little faith in Administra- 
tive expertise. Like them, I am not 
merely a doubter as to, but a down- 
right unbeliever in, the claimed mod- 
ern miracle that crossing a political 
hack or demagogue, a doctrinaire pro- 
fessor or a downright lawyer partisan 
on a board office will without fail 
produce an administrative expert. 


The advdtates of uncontrolled ad- 


ministrative law he described as 
“breast beaters and bleeding hearts, 
cloaking their passion for power 
under professions of undying love 
for the plain people, the common 
man, they pulled out all the stops in 
preaching the brave new world 
which administration, their new dis- 
cipline, was to usher in.” 

He asserted that the Supreme 
Court “followed the familiar exper- 
tise pattern so dear to administra- 
tive absolutists”, especially in ac- 
cording to “administrative findings 
of fact greater weight than is ac- 
corded to the findings of a jury.” 


The result was that “the inferior 
courts, particularly the circuit courts 
of appeals, have been in the Supreme 
Court doghouse, the administrators 
in the Supreme Court parlor eating 
bread and honey. Fortified, if not 
activated by this Olympian diet, 
these litigants extraordinary, these 
favored darlings of the administro- 
judicial process, these infallible ones, 
especially the Labor Board would 
sally forth from their stronghold to 
bark at and bite the courts, and then 
run to cover again. 


“The Supreme Court and some of 
the inferior: courts have seemed to 
approve of and encourage, or at least 
not to disapprove of, these tactics and 
practices, so that it was almost as 
much news when a court stood up 
and talked back to the Board as it 
was when Balaam’s ass talked back 
to him.” 


Judge Hutcheson further declared: 


The Supreme Court gave its coun- 
tenance to the Labor Board, a litigant, 
and only a litigant, in the Fifth Cir- 
cuit Court of Appeals in particular 
cases, as general censor of that court 
in respect of its Labor Board deci- 
sions.33 
The resulting effect on the Labor 

Board, which as first constituted, the 
Judge described as “the most recal- 
citrant, the most political, the least 
judicial, of the new instruments of 
public power”, was “‘so intoxicating 
to the Board . . . that, as might have 
been expected, its attitude became 
overbearing toward, indeed offensive 
in respect of” the Fifth Circuit Court 
of Appeals. 


Chief Judge Joseph C. Hutcheson, Jr. 


Finally came a declaration of in- 
dependence for the Fifth Circuit: 
Undeterred, indeed unaffected by 
the arrogance and the tyrannical im- 
patience of control exhibited by the 
Board as a litigant, its threatening at- 
titude of “If you persist in disagreeing 
with me, I'll tell the Supreme Court 
and bring its wrath down on you,” our 
court kept on the even tenor of its 
way. It never bowed the knee to Baal; 
it never departed from the true tenor 
of the law as it saw it. 


Judge Hutcheson 

No Conservative 

It would be a mistake to assume that 
Judge Hutcheson’s expressions as to 
administrative tribunals stamp him 
as a conservative, although he has 
veered somewhat to the right in re- 
cent years. As he said in his Mor- 
rison lecture, speaking of the Su- 
preme Court as constituted at the 
beginning of the Franklin Roosevelt 
administration, he “thought the 
minority of the Court was generally 
right.” Moreover, both his opinions 
and his writings reveal him usually 
being at least a little left of center. 


Politically he is a Jeffersonian 
Democrat and his cardinal principle 
is that precept of Jefferson that no 
man was ever “born with a saddle on 
his back, nor any born booted and 
spurred to ride him”. 

He elaborates in a letter to an ad- 
mirer and close personal friend: 

I am “agin” all seated power that 
works by force whether in or out of 
government. . . . We are both real 
democrats. Like Jefferson we have both 
sworn eternal enmity to any form of 
tyranny over the human mind, Like 
Jefferson and Jackson, we despise pre- 
sumption and privilege. . . . 

I should classify, in descending 
order, Judge Hutcheson’s heroes in 
the field of jurisprudence: his father, 
Justice Holmes, John H. Wigmore, 
Roseoe Pound and Justice Cardozo. 

He himself has appreciated the in- 
fluence upon his mental habits of his 
father and Justice Holmes: 





31. ‘New Instruments of Public Power'’, deliv- 
ered Sept. 26, 1946, on the Alexander F. Morrison 
Lectureship Foundation, at the annual meeting of 
the State Bar of California at Coronado, Calif. 

32. Pub. L. No. 404, 79th Cong., 2d Sess., (1946). 

33. The authority cited is NLRB v. Waterman 
Steamship Co., 309 U. S$. 206 (1940). 


July, 1949 © Vol. 35 615 





Chief Judge Joseph C. Hutcheson, Jr. ! 


To these soldiers of the open mind 
and the open road, Oliver Wendell 
Holmes, Jr., Captain U. S. A., and 
Joseph C. Hutcheson, Captain C. S. A., 
born within a year of each other in 
41 and '42, in the commonwealths of 
Massachusetts and Virginia, I largely 
owe whatever feeling I have for the 
irridescent beauty of a changing law, 
and that I set more store by a simple 
openmindedness and willingness to 
learn than I do by learnedness itself.34 
From his father judge Hutcheson 

learned that only “when the matter 
is plain, clear and liquid, and the 
path of the law is plain, the judge is 
bound, whether he likes it or not, to 
follow the beaten way.”* 


His Use of ‘Judicial Hunch”’ 
Ils Explained 


It is in cases not clear—especially fact 
cases—that Judge Hutcheson admit- 
ted he uses “the judicial hunch”, or 
“The Judgment Intuitive”, which is 
the title of one of his published 
essays. Both expressions are unfor- 
tunate for each to many connotes a 
reckless guess. By them, however, 
Judge Hutcheson means something 
quite different: 

I, after canvassing all the available 
material at my command, and duly 
cogitating upon it, give my imagina- 
tion play, and brooding over the cause, 
wait for the feeling, the hunch—that 
intuitive flash of understanding which 
makes the jump-spark connection be- 
tween question and decision, and at 
the point where the path is darkest 
for the judicial feet, sheds its light 
along the way.%6 
Justice Cardozo, in his Selected 

Writings, correctly explained it when 
he wrote: 

The doctrine of the hunch, if viewed 
as an attempt at psychological analysis, 
embodies an important truth; it is a 
vivid and arresting description of one 
of the stages in the art of thought. 
The hunch is the divination of the 
scientist . . . the apocalyptic insight, 
that is back of his experiments.’. . . 
The intuitive flash of inspiration is at 
the root of all science, of all art, and 
even of all conduct.87 
In pedestrian prose this merely 

means that when the argument is 
over and the briefs read, Judge 
Hutcheson is sometimes dubitante. 
In such a case he rereads the briefs, 
reflects upon the argument and waits 
for the froth to be blown off the 
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brew. 


Perhaps one reason why Judge 
Hutcheson so completely accepted 
his father’s political and judicial 
philosophy was that the son followed 
the father’s line of reading. As a 
small boy he filled his time with 
mythology, fairy tales, the Bible, 
Tales of Shakespeare and the quasi- 
historical books of G. A. Henty. Be- 
fore the Judge was 12 he had read 
almost all the English novelists— 
especially Scott and Dickens, and 
most of Shakespeare, and the Bible. 
Included was much history and biog- 
raphy—especially Rawlinson, Pres- 
cott, Plutarch and Bancroft. 


When the future judge went to 
college his reading lapsed, as it did 
for the twenty years of his active 
practice. When Judge Hutcheson 
was on the bench he began again to 
read. Especially did he renew his 
acquaintance with biography and 
history. It was then that he began to 
read philosophy. 
much reading for amusement, no 
modern novels, only a few whodun- 
its, but “a secret passion for short 
stories, most of which”, he sa¥s, “are 
downright trash, but 1 am always 
hoping that I will find a wonderful 
one and that some day I will write 
the perfect one myself.” 


Judge Hutcheson’s other extra- 
curricular activities throw some light 
upon his judicial philosophy and 
methods. Perhaps most significant is 
his long-continued activity in the 
American Law _ Institute. Judge 


Hutcheson has beén for years one of | 


the most dependable members of the 
Institute. He has served on the 
Council since 1932. He succeeded 
George E. Alter as Chairman of the 
Committee on Membership and has 
ever since discharged its exacting 
duties with diligence and tact, es- 
pecially in dealing with those who 
do not attend the meetings or other- 
wise manifest interest in the Insti- 
tute. At sessions of the Council he 
has always been well prepared upon 
the matter in hand and has taken an 
active and most helpful part in the 
discussions. In those discussions he 
shows a grasp of fundamental legal 


There was not 


principles but his judgments are 
wont to be formed in an atmosphere 
of practical common sense. He is q 
man of decided opinions and doe; 
not readily abandon a position once 
taken. He is, however, essentially 
open-minded, and when he finds 
himself mistaken does not hesitate 
to admit it. At annual meetings he 
has always been listened to with 
respect. He has taken the floor only 
occasionally but when he has done 
so he has invariably had something 
worthwhile to say. 

He has a skeptical but friendly at. 
titude toward the Reporters and 
demonstrates his belief in the value 
of the product of the Institute by his 
frequent citations of the Restate. 
ment. Perhaps Judge Hutcheson’s 
faith in the Restatement partly ex- 
plains his attitude toward precedents 
and stare decisis. It is only in the un- 
provided cases that he is willing to 
depart from “the accumulated wis. 
dom of the past.” 


Judge Hutcheson Strong Believer 

in Organized Bar 

Unlike some present-day federal 
judges, Judge Hutcheson has re. 
spect for and faith in the Bar and in 
the part it has always played in de. 
veloping the common law—his be- 
lief being that its true course is best 
determined when there is a strong 
Bar and a strong bench. This is a 
part of his credo “that the greater 
the bar, the greater should be the 
bench; that given a great bar anda 
great bench, it is bound to be well 
with the law.”38 It is his view that 
every litigant has the right to be rep- 
resented by an independent lawyer 
of his own choice. Believing that the 
prestige and influence of the Bar 
should be maintained, despite the 
many demands upon his time he 
continues to be active in the Hous- 
ton Bar Association, in the Texas 
State Bar and in the American Bat 
Association. 





34. ‘‘Judging as Administration’’, supra note 
29. 

35. Joseph C. Hutcheson, Judgment Intuitive 
(1938) 56. 

36. Ibid. at 21. 

37. Selected Writings of Benjamin Nathan Car- 
dozo (1947) 27-28. e 


38. Judgment Intuitive, supra note 35, at 56. 


Judge 

mained 

Perhaps 

when he : 
to think ] 
has run fc 
He adds: 
an induc 
judge, a | 
appellate 
ducer of, 
to errors. 


Much | 
lectual ra 
the fact t 
ure his 
spirit. H 
of those | 
an idea 
takes en 
become ; 
ever, wh 
it is reje 

Some | 
activities 
least to | 
state on 
woman s 
tions. F 
willing 1 
is no lo 
in advoc 


Judge Hi 
as Teach 
Judge F 
osity tel 
teach a 

in “The 
fully de 
—"“the se 
the soul 
oo. We 
king’s s 
on. It y 
king’s n 

The 

ticular 

Hutche 
went or 
co-chair 
Palestir 
availab 
lyze the 
ing and 
convinc 
eminen 





iS are 
sphere 
le is a 
| does 
1 once 
Atially 
finds 
esitate 
igs he 
with 
r only 
done 
thing 


lly at- 
; and 
value 
by his 
state- 
eson’s 
ly ex- 
dents 
1e un- 
ng to 
1 wis- 


deral 
iS re- 
nd in 
n de- 
is be- 
s best 
trong 
; is a 
eater 
e the 
ind a 
well 
that 
> rep- 
\wyer 
it. the 
Bar 
> the 
e he 
Lous: 
Pexas 
| Bar 


——— 


7 note 


ntuitive 


in Car- 


56. 


Judge Hutcheson has in fact re- 
mained the idealistic pragmatist. 
Perhaps he himself explained it 
when he said: ““To feel like a lawyer, 
to think like a lawyer, to be a lawyer, 
has run for generations in my blood.” 
He adds: ‘‘First, a practicing lawyer, 
an inducer of errors; next a trial 
judge, a producer of errors, now, an 
appellate judge, theoretically a re- 
ducer of, certainly I fear a conducer 
to errors.’’39 


Much of Judge Hutcheson’s intel- 
lectual ranging is to be explained by 
the fact that he retains in full meas- 
ure his youthful zest and boyish 
spirit. He describes himself as “one 
of those simple men of whom, when 
an idea new to him strikes him, it 
takes entire possession until it has 
become a familiar. Sometimes, how- 
ever, when it has become familiar 
it is rejected.” 


Some of his other extra-curricular 
activities also evince his tendency at 
least to test the new. He was in his 


state one of the first advocates of 


woman suffrage and of primary elec- 
tions. Here again, however, he is 
willing to learn from experience; he 
is no longer sure that he was right 
in advocating primary elections. 


Judge Hutcheson 

as Teacher and Diplomat 

Judge Hutcheson’s intellectual curi- 
osity tempted him one summer to 
teach a course at Northwestern, and 
in “The Worm Turns” he delight- 
fully describes his ‘“‘metempsychosis” 
~"the soul of the judge moving out, 
the soul of the professor moving in. 
.. . Well, why not? I had taken the 
king’s shilling and put his red coat 
on. It was right that I should be the 
king’s man.’’40 


The most important extra-cur- 
ticular activity in which Judge 
Hutcheson has engaged since he 
went on the Bench was as American 
co-chairman of the British-American 
Palestine Commission. There is not 
available space to synopsize or ana- 
lyze the report,*! but a careful read- 
ing and thorough consideration of it 
convinces one that it proposed an 


eminently just and reasonable solu-. 
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tion. In final form the report re- 
flects so many of Judge Hutcheson’s 
maturer convictions that it might not 
inappropriately be called “The 
Hutcheson Report.” 


Judge Hutcheson’s influence was 
not immediate. The first disposition 
of some members of the British dele- 
gation was to take the Judge not 
seriously, to be rather patronizing 
and condescending, to assume that 
this little man from Texas was a 
rather provincial figure, attractive 
and picturesque but lacking experi- 
ence in international affairs, unequal 
in stature to most of His Majesty’s 
representatives, somebody to play 
with but not to heed. He was “Texas 
Joe” at first, but long before the 
Committee had ended its hearings in 
Jerusalem his British associates had 
the deepest respect for him as a 
gentleman of genuine 
“Texas Joe” vanished and “The 
Judge” succeeded him. 


substance. 


He finally became in Lausanne the 
dominant individual of the twelve 
because of a combination of quali- 
ties or traits or attributes which few 
persons, possess: clearness of mind, 
quickness of grasp and comprehen- 
sion, wit and humor, an unusual 
aptitude for lucid and pungent state- 
ment, boldness in a pinch, readiness 
to shake off prepossessions and tenta- 
tive conclusions when the weight of 
evidence indicated that they were 
not based solidly, skill in writing and 
drafting, candor in off-stage discus- 
sions, imperviousness to outside in- 
fluences of a partisan nature, capacity 
for work, experience as a presiding 
officer, a disarming voice with a de- 
lightful Southern tone, a personal 
geniality, an instinctive gregarious- 
ness in which there is a due propor- 
tion of proper dignity, and an easy- 


‘ going but impressive, quickly-sensed 


self-confidence. 


He Resembles His Father 

in Recreational Tastes 

Judge Hutcheson has described him- 
self as a “pale replica” of his father. 
One cannot accept the description 
as accurate. It is difficult to believe 
that he is the “replica” of any one, 
and for him “pale” is not appropri- 
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ate. It is true, however, that, mother- 
less from the age of two, every aspect 
of his life was greatly influenced by 
his unquestioning admiration for the 
strong character of his father. Even 
his amusements have felt the effect 
of his father’s tastes. 

In one respect he and his father 
are precisely alike—in loving simple 
music and being gifted with good 
voices, but in being unappreciative 
of symphony concerts and grand op- 
era. Captain Hutcheson enjoyed the 
legitimate theatre but the Judge con- 
fesses that he is almost as well pleased 
by a good movie and admits that his 
father would never have followed his 
practice of “going to trashy movies 
trying to find a good one.” 

The son is like his father in his 
lack of interest in spectator sports 
and in his love of walking and riding 
and of the sports that entail these 
exercises—fox hunting and game 
stalking and mountain climbing. In 
his college days he was a letter man 
in track for long distance and quarter 
running. 

The Judge is not sure that his 
father would have approved of his 
having abandoned all other sports 
for golf, or of the game he plays—a 
short hitter, unable to get his power 
behind the ball, steady and consistent 
around the greens, usually at the top 
of the seventh or eighth bracket in 
his club tournaments. 

Looking at his heritage, his educa- 
tion, his tastes, his readings and writ- 





39. Ibid. at 47. 

40. Ibid. at 75. Judge Hutcheson was for a 
time Dean of the South Texas Law School. 

41. Anglo-American Committee of Inquiry. Re- 
port to the United States Government and His 
Majesty's Government in the United Kingdom. 
Lausanne, Switzerland. April 20, 1946. 
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ings, his decisions, one finds in Judge 
Hutcheson not a typical American 
but in many respects an unique per- 
sonality, alert, intelligent, -well-edu- 
cated, experienced, colorful, breezy, 


energetic, individualistic, coura- 


geous, unpredictable. 

It would be interesting to see such 
a judge on the Supreme Court. That 
thought has occurred to many. Per- 
haps it has not been absent from the 
Judge's own mind. Once he was 
introduced as one worthy to become 
a Justice. There was enthusiastic ap- 


Human Rights 
(Continued from page 554) 


mally and appropriately were within 
the local jurisdictions of the States, 
“thén TT again say there might be 
ground for implying a limitation upon 
the treaty-making power that it is 
intended for the purpose of h.ving 
treaties made relating to foreign 
affairs and not to make laws for the 
people of the United States in their 
internal concerns through the exercise 
of the asserted treaty-making power. 





IV. 


Shall the treaty-making power be used 
as the basis for enactment of domestic 
legislation in the United States? 

It would seem that the wise words 
of Chief Justice Hughes just given 
would be sufficient answer to this 
question. 

From Part 10 of the report of the 
Committee on Civil Rights, ap- 
pointed by the President, comes this 
sinister and cynical suggestion fol- 
lowing a full discussion of the re- 
stricted limits of federal power of 
legislation in the field of civil rights: 

10. Power derived from the Treaty 
Clause in Article II, Section 2 of 
the Constitution, to protect Civil 


Rights which acquire a Treaty 
Status. 


In its decision in Missouri v. Hol- 
land in 1920, the Supreme Court rules 
that Congress may enact statutes to 
carry out treaty obligations, even 
where, in the absence of a treaty, it 
has no other power to pass such a 
statute. This doctrine has an obvious 
importance as a possible basis for 
civil rights legislation. 


This is the report the President 
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plause in which the Judge joined. 
Of course it was just good clean fun 
on his part, but at least he was un- 
willing to deny the soft impeach- 
ment. It is reliably reported that 
more than once his name was sug- 
gested to the appointing power and 
that the usual response in substance 
was: 

I know your man is thoroughly quali- 
fied. I know his reputation and stand- 
ing as a judge and legal scholar; but 
we can’t afford to appoint him. Not- 
withstanding his progressive and lib- 
eral tendencies, we can’t count on him. 


= . \ 
advised us to read as a bed time 


story. The road to federal absolu-/ 
tism is being made very, very easy. 
V. 


What is the effect of provisions in the 
Charter of the United Nations as to 
human rights, as a surrender of the 
provisions of Article 2 (7), the 
reservation of jurisdiction as to domes- 
tic questions? What will be the effect 
as to surrender of domestic questions 
if the Genocide Treaty and a Human 

Rights Treaty are ratified? 

The necessity for extreme care and 
skill in drafting a treaty is shown 
by the construction and interpreta- 
tion of the language used in the 
Charter of the United Nations as to 
human rights. 

It will be assumed that the reader 
is entirely familiar with Articles 1-3, 
55, 56 and 62 of the Charter, which 
refer to human rights. 

Note how carefully those provi- 
sions call for promoting, assisting, 
encouraging, recommending, the 
cause of human rights, without the 
creation of any contractual liability 
for recognition of human rights by 
any state. 

But, as we have been reminded by 
high judicial authority, plain words 
do not always mean what they say. 
The reservation of domestic ques- 
tions, known as Article 2 (7), is 
perfectly plain and concise. Certain 
it is that when the Charter was rati- 
fied by the United States and other 
countries, full force and effect was 
given to that reservation of domestic 
questions. Full assurances on that 
point were given to the Senate of the 
United States and the people of this 


He may decide our way, and they 
again he may not. 


There could hardly be a higher 
tribute. 


And so he remains, with absolute 
integrity, a worthy public servant, 
neither a radical nor a conservative, 
but a Jeffersonian, Wilsonian liberal, 
with the courage of his convictions, 
Perhaps an alteration of Pope's lines 
best describes him: 

Be among the first by whom the new 

is tried, 

And yet the last to lay the old aside, 


country by the Secretary of State and 
the President. 


It may be of interest to know that 
in the 1947 meeting of the Interna. 
tional Law Association, at Prague, 
a resolution was adopted to set up 
committees for studying and report 
ing to the next conference “on the 
legal effects of the Charter in rela. 
tion to Article 2 (7)”. A  distin- 
guished committee, headed by Lord 
Porter, was set up with Professor 
Lauterpacht as Rapporteur. The 
report to the Human Rights Com 


‘mittee of the International Law As- 


sociation at the Brussels (1948) Con- 
ference is now available for study 
and to a layman in this field it is 
of startling import. Distinguished 
scholars from all parts of the world 
sent their comments and _ observa- 
tions. A substantial majority of the 
members of the committee who sent 
in their comments and observations 
expressed general agreement with the 
Preliminary Report. Comment is 
made that Dr. Jessup sent a personal 
note showing on which points the 
Preliminary Report differs from the 
official attitude of the United States. 
Professor Eagleton expressed a view 


- different from that propounded in 


the Report with regard to the nature 
of the provisions of the Charter ol 
the United Nations in the matter 0! 
human rights and fundamental free- 
doms. In his view the relevant provi- 
sions of the Charter do not impose 
upon the members of the United Na 
tions the legal obligation to respect 
human rights and fundamental 
freedoms. 
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Now for some of the surprising 
conclusions. 


The provisions of the Charter in 
the matter of human rights and 
fundamental freedoms express legal 
obligations binding upon the indi- 
vidual Members of the United Na- 
tions. [Page 9.] 


As a matter of wider principle, it 
is probably legitimate to assert that 
the duty of the State to promote the 
observance of and respect for human 
rights extends to the obligation to 
prevent such denial, from whomsoever 
emanating, of human rights and 
fundamental freedoms. [Page 21.] 


The report then passes to the posi- 


tion of the individual under the 


Charter: 


Finally, one of the results of the 
provisions of the Charter in the matter 
of human rights and fundamental 
freedoms is to effect a far-reaching 
change in the position of the indi- 
vidual in international law. . . . They 
transfer the inalienable and natural 
rights of the individual from the 
venerable but controversial orbit of 
the law of nature to the province of 
positive law, of international law. 
[Page 22.] , 


Having reached these conclusions 
as to the binding effect of the pro- 
visions as to human rights in the 
Charter and the position of the indi- 
vidual under it, the report at length 
argues against the declaration and a 
covenant as retrogressive steps be- 
cause the favorable situation under 
the Charter will be greatly weakened. 


As to the difficulties of draftsman- 
ship this is said: 


Any attempt to draft them in the 
hurried atmosphere of conferences, 
through a procedure of voting and 
rapid adoption or elimination of 
proposals made there, must result in 
instruments the clauses of which will 
be often prolix, deficient in form and 
substance, and lacking in organic 
unity. . . . The task of drafting an 
International Bill of Rights is con- 
fronted with all the difficulties which 
beset the formulation of the most 
intricate clauses of the constitution 
of a State, namely, those in the sphere 
of determining the fundamental rights 
and duties of the individual and his 
relation to the State. On the inter- 
national plane these difficulties are 
considerably greater [Pages 40 and 41.] 


Then follows this discussion: 


Human Rights and International Law 





Undoubtedly after months of ardu- 
ous work, such as the Commission on 
Human Rights has devoted to the 
subject, there is a tendency, natural 
in the circumstances, to adopt an 
instrument showing some results of 
the prolonged effort. Any such tend- 
ency, which may be the product not 
of conviction but of fatigue, must be 
resisted. To attempt, in the 
political and psychological atmosphere 
of international relations following 
upon the Second World War, to give 
final shape to a fundamental and 
historic instrument the essence of 
which must be some distinct measure 
of surrender of exclusive rights of 
sovereignty, may mean serious and 
irreparable injury to the cause of 
human rights. This is a case in which 
delay may be preferable to fostering 
the illusion of achievement. [Page 55.] 


If these comments are compared 
with the demands for immediate ac- 
tion expressed by Mr. Moskowitz in 
the AMERICAN Bar ASSOCIATION JOUR- 
NAL, and the reply of President Hol- 
man, it must be apparent that re- 
peated demands of the House of Dele- 
gates, on the advice of President Hol- 
man and the late Judge Ransom for 
sufficient time in the preparation of 
the Covenant and its study by the 
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citizens of this country, are complete- 
ly justified. 





Then follows a still more remark- 
able position: 

The United States was to a large 
extent responsible for the idea of a 
Declaration which is neither binding 
nor enforceable and which is to be 
accompanied or followed by a binding 
Convention—provided there is a 
sufficient number of States ready to 
accept it. The United States has 
opposed what must be regarded as an 
indispensable feature of an effective 
protection of human rights, namely, 
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Human Rights and International Law 


The historic part which the United 
States, since the Declaration of In- 
dependence and its own Bill of Rights, 
has played in promoting human 
freedoms, as well as its rapidly in- 
creasing part in international co- 
operation, permit the expectation that 
that country may yet make a decisive 
contribution to an_ effective inter- 
national protection of the rights of 
man. In the meantime it is preferable 
to leave to the forces of democracy in 
that country the opportunity to 
vindicate fully through the slower 
processes of education and persuasion 
the idealistic and libertarian tradition 
of its people in relation to human 
rights. [Page 56.] 


In an editorial in The American 
Journal of International Law, Judge 
Manley O. Hudson paid his respects 
to the contention that positive law 
as to human rights was created by 
the Charter in spite of Article 2 (7): 


It is difficult to conceive of the 
possibility of making substantial 
progress in the development of inter- 
national law unless a_ scrupulous 
respect obtains for the integrity of 
international instruments. Yet a tend- 
ency now seems to prevail in some 
quarters to undermine that respect 
by torturing the meaning of great 
international instruments and_ by 
forcing them to serve purposes for 
which they were never designed, pur- 
poses at variance with the desires 
entertained by Governments when the 
instruments were brought into force. 

The usefulness of the Charter of 
the United Nations should not be 
misconceived. The Organization will 
endure only if its provisions are 
respected. A frame for a picture must 
not be mistaken for the picture itself, 
and the United Nations may need to 
be protected against some of its more 
ardent friends. 

When reforms cannot be achieved 
through agencies of local government, 
it is often a temptation to seek to 
have them ordained from above and 
afar. Problems take on an _ illusory 
guise of simplicity if the forum of 
their consideration can be shifted to 
a distant state or national capital. 
And a failure there easily begets a 
further temptation to seek their solu- 
tion by international action. Perhaps 
such progression is not to be con- 
demned, but it should not be per- 
mitted to place strains on existing 
international legislation. 

If Governments cannot have con- 
fidence that the instruments by which 
they bind themselves will not be made 
to. serve unintended purposes, if 
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respect is not paid to the terms and 
tenor of the obligations imposed by 
such instruments, the result may be 
a reluctance to assume further com- 
mitments and the progressive develop- 
ment of international law may be 
seriously retarded. An _ important 
function of the United Nations might 
thus be frustrated. [42 The American 
Journal of International Law 105, 
107, 108.] 


VI. 


Shall the American people, with their 
guaranties of protection in the trials 
of individuals not present in other 
countries, agree to extradition and 
trials of Americans before foreign or 
international tribunals for violations 
of international law? 


With the possible exception of di- 


vided opinion as to prosecution and 
trial for war crimes, our experience 
in the twelve conferences with law- 
yers in various states furnishes an 
emphatic no to this question. It is 
said by lawyers participating in the 
war trials that there were many privi- 
leges of the accused in criminal trials 
under our system which were not 
present in those trials. Add to that 
the problems of extradition, lan- 
guage, procedure and cost of defense, 
and it is easy to see why American 
lawyers should be of decided opin- 
ions on the subject. The difficulty in 
securing approval of the United 
States for the World Court may point 
the way for our representatives in 


the United Nations on considering 
proposals for other international 
tribunals. 


Judge Orie L. Phillips phrased 
this question in connection with the 
Genocide Treaty thus: 


With respect to Article VI, in the 
event we ratify the Convention, should 
we, by reservation, expressly provide 
that citizens of the United States and 
persons within the territorial juris- 
diction of the United States, charged 
with genocide, will be subject to trial 
and sentence only by a competent 
judicial tribunal of and sitting within 
the United States, vested with juris- 
diction over such offense by Federal 
legislation; that a citizen or other 
person so charged shall be presumed 
to be innocent until his guilt has been 
established by lawful evidence beyond 
a reasonable doubt; that a citizen or 
other person so charged shall be 
protected by all the safeguards 


embraced within the Constitution of 





the United States, including the rights 
guaranteed by the Fourth, Fifth, Sixth, 
and Eighth Amendments to the Con. 
stitution of the United States, to an 
accused charged with a_ domestic 
crime; and that such citizen or other 
person shall not be subject to be 
charged, tried, or sentenced by any 
international penal tribunal? : 


VII. 


What means are available to fit our 

structure into the international pic- 

ture without destruction of our basic 
principles? 

Must we have a constitutional 
amendment to put the United States 
on a parity with other nations on the 
effect of treaties as domestic law? If, 
from the many fields of effort of the 
United Nations more treaties cover. 
ing domestic questions are offered, 
such action may become absolutely 
necessary. If not, the Senate of the 
United States may be obliged to 
refuse ratification. 

The reservation route did not work 
in the case of the League of Nations. 
The subject must be explored and it 
must be understood by the people 
that reservations may be necessary in 
order to secure adjustment of the 
Covenant of Human Rights and 
other treaties to our Constitution. 

Sympathetic advice and counsel, 
based on careful continuing study 
of the subject and the work of the 
Commission on Human Rights, is 
called for. The American Bar Asso- 
ciation will continue to function in 
this way, broadening its work as more 
citizens become familiar with inter- 
national law. Education and more 
education is the order of the day. 

By trial and error the United Na- 
tions will find its way and gradually 
its successes will be greater than its 
inevitable failures. 

If it is thought that the difficulties 
have been over-emphasized, let me 
remind you that only if the tremen- 
dous size of the job is understood 
can any progress be made. It is no 
time for orations and emotions on 
human rights, for propaganda and 
recitals of wrongs and hardships. 
Professor Lauterpacht, one of the 
greatest scholars of the subject of 
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human rights, devotes four pages of 
his book to a recital of the difficulties 
and the problems to be faced. He 
then makes these statements: 


Yet, when all has been said, the 
fact remains that any attempt to 
translate the idea of an International 
Bill of the Rights of Man into a work- 
ing rule of law is fraught with 
dificulties which disturb orthodox 
thought to the point of utter dis- 
couragement. [Page 9.] 

This, from his book, may be the 
lesson for all of us: 

In view of all these difficulties, it 
may be felt that indulgence in the 
idea of an International Bill of the 
Rights of Man is a regrettable dis- 
persion of effort, of the futility and 
utter impracticability of which the 
student of law and politics ought to 
warn both governments and public 
opinion at large. It may be his busi- 
ness to do so. At the same time, 
however, it is his duty to assist in 
uncovering the hidden springs and the 
enduring core of the matter—a matter 
which is the abiding theme of political 
and legal thought throughout the ages. 
It is possible that in the contempla- 
tion of the continuity of ideas and 
aspirations on the subject we may 
find assistance in approaching the 
solution of that persistent problem of 
law and government. [Page 15.] 


legislating Judicially 
(Continued from page 556) 


rights of minorities. But if we 
sincerely believe in the innate sense 
of fairness in our people, and feel 
that they are sufficiently intelligent 
to govern themselves according to 
the fundamental principles of justice, 
we must assume that they will not 
allow a serious grievance to go un- 
rectified for long. We must take for 
granted that when they see their 
countrymen oppressed by unjust 
laws, they will betake themselves to 
the polls and there in due time make 
everything right. 

By way of recapitulation, it is 
submitted that if the doctrine of 
stare decisis is to be the guiding 
factor in construing the Constitu- 
tion, the Court’s power of judicial 
review might well be retained. But 
if our basic law is to be interpreted 


in the light of present day popular 





eliminated. 


impartial valu 
property. Thirty-1 
service to Americ 
institutions. District © 


SOUND 
COMPETENT 
RESPONSIBLE 





actual ypraisa 


ations of industrial and commerce 
ne years of factual appraisa 


a's more conservat in 
ffices in principal cities. 


4411-15 RAVENSWOOD AVE 


Human Rights and International Law 


RECOGNIZED 
AUTHORITIES 
ON PHYSICAL 


ercial VALUES. 


ive business 


The lloyd-Thomas Co. 


2 ae 7 as 
<_APPRAISAL \d/ ENCINGE ERS > 
et 


CHICAGO 
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